ZONI NG BOARD OF ADJUSTMENT PUBLI C HEARI NG AND MEETI NG
June 9, 2020

A public hearing of the Zoning Board of Adjustnent was held on
Tuesday, June 9, 2020 at 6:30 PM via WbEx.

Menbers in attendance were as follows, via verbal Roll Call from
M. Falk. Al nenbers stated that they are al one:

Mari el |l en MacKay, Chair
Steve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw

JP Boucher

Ni ck Kanaki s

Ef st at hi a Boor as

Carter Fal k, Deputy Pl anning Manager/ Zoni ng
Kate Poirier, Zoning Coordinator

Ms. MacKay explained the Board' s procedures, stating that the
Board is operating under the Governor’s Executive Oder via
WebEX. Ms. MacKay explained how public access is avail able by
tel ephone, and additional access neans by video or other
el ectronic access, as well as the neeting being streaned through
the Cty’s website on Nashua’s Community Link and also on
Channel 16 on Contast. Ms. MacKay including the points of |aw
required for applicants to address relative to variances and
speci al exceptions. Ms. MicKay explained how testinony wll be
given by applicants, those speaking in favor or in opposition to
each request, as stated in the Zoning Board of Adjustnment (ZBA)
By- | aws.

1. Paul D. & Dusuba Koroma (Oaners) 26 Canal Street (Sheet 42
Lot 74) requesting use variance from Land Use Code Section
190-15, Table 15-1 (#15) to nmamintain an existing dwelling
unit on first floor - one comercial wunit and three
residential units already existing. LB Zone, Ward 3.

Voting on this case:

Mari el |l en MacKay, Chair
Steve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw
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JP Boucher

Paul Koroma, 26 Canal Street, Nashua, NH. r. Koroma said that
he currently lives in the unit, it is in existence and has been
when bought the building in 2001. He said he has been awarded
this property in his divorce settlenent by the Court.

M. Koroma said that in 2012, he was asked to vacate a tenant
who was living in the unit by the Gty, as the unit was illegal.
He said he has been asked by the Gty Code Enforcenent
Department to enforce the laws of the Cty to vacate the unit
until applying for a variance. He said he has a hardship
condition, in that the unit in the building was not constructed
by him and he bought it this way. He said that he has
financi al hardships right now as well, with living expenses.

M. Koroma said that it is a one-bedroom unit, and does not
i nfri nge upon any neighbors land. He said that he rents parking
said that it is wunclear to him what the current parking
situation is, and asked M. Koroma how nmany off-street parking
spaces are with this property.

M. Koroma said that this property has no spaces, but rents
par ki ng spaces from a neighbor, and has 7 spaces avail abl e that
he’s had for the past several years. He said that they have
sufficient parking spaces for the tenants and hinsel f.

SPEAKI NG | N FAVOR:

No one.

SPEAKI NG | N OPPCSI TION OR W TH QUESTI ONS OR CONCERNS:

Email from Donald Buja, 24 Canal Street, Nashua, NH. M s.
MacKay read the letter into the record.

SPEAKI NG I N FAVOR - REBUTTAL:

M. Koroma said that M. Buja is his next door neighbor, and
there is a bad history, he said he used to rent from him and
went different ways. He said that his tenants have sufficient
par ki ng, but his property has an open space, and drivers cone in
and turn around, going to the gas station. He said his tenants
may have done so occasionally, if they want to turn around, but
they do not use his parking space. He said that the new unit
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will not be bringing down property values in the neighborhood.

He said that the objection is not for real, and said that his
parking is satisfied.

SPEAKI NG | N OPPOSI TI ON OR W TH QUESTI ONS OR CONCERNS - REBUTTAL.:
No one.
END OF PUBLI C HEARI NG — BEG NNI NG OF PUBLI C MEETI NG

M. Mnkarah said that he is struggling with this one, it is a
m xed nei ghborhood with a variety of different building types

densities, and many properties with little to no parking. He
said that it is an existing unit and appears that it was not
created by the applicant. He said that he would cone down on

supporting the applicant.

M. Shaw said he’s sonewhat struggling with this one, he said he
can appreciate the financial issues the applicant may have, but
that is not sonething that the Board can use in deliberations

He said that the unit has been in existence, and it is a single

bedroom unit nakes it nore reasonable. He said that there is
limted parking, and the applicant has secured sone off-street
parking for his tenants. He said he’s |leaning towards

supporting it, but is struggling.

M. Lionel said he’s struggling with the density, and the
parking is at |east secured. He said that he’s inclined to
support it, as it’s a small apartnment that has been there a |ong
time, and was there when M. Koroma bought the property. He
said he didn’t think it would be any worse to legalize the
apartment .

M. Kanakis said he agrees with what’s been said so far, had it
been a wunit installed by the current owner he may have a
different view of this, but it’s been in existence for a while
and the parking i ssue has been solved, so he is in favor.

M. Boucher said he is in support, and agrees with what has been
sai d already. He said that he doesn’t see any inpact to the
nei ghbor hood, and the off-street parking is key.

M. Currier said that if it was a new request, he couldn’t get
behind it. He said that it is a large overage on the |and use.
He said he’s struggling to find support on it, and doesn’t fee
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that it neets the spirit and intent of the ordi nance.

Ms. MacKay said that she’s struggling with the parking, the
density, but |eans towards supporting the request.

MOTI ON by M. Boucher to approve the application on behalf of
the applicant as adverti sed. M. Boucher stated that the use
variance is needed to enable the applicant’s proposed use of the
property, given the special conditions of the property, and the
benefit sought by the applicant cannot be achieved by sone other
nmet hod reasonably feasible for the applicant to pursue, other
than the variance, the Board stated that it was a pre-existing
condition when the owner bought the building, the owner has been
there for many years, and the Board finds that the inpact was
going to be negligible at this point.

M. Boucher said that the request is wthin the spirit and
intent of the O dinance.

M. Boucher stated that the request will not adversely affect
the property val ues of surroundi ng parcels.

M. Boucher said that it is not contrary to the public interest,
and substantial justice is served.

SECONDED BY M. Lionel.

Ms. MacKay said that when the owner indicated that he was
awarded the property from the Court, should the Mtion be nmade
for the owner or the owner and his wfe.

M. Falk said that the city records indicate that they both own
the lot. He said that if M. Koroma attests that he is the sole
owner now, he said it should be fine for the Board to grant the
request for him

M. Koronma said that the Court did award him the property, and
he is still going through the formalities of getting the deed.

AMENDED MOTI ON by M. Boucher said that he is fine with only M.
Koroma being granted the application request.

SECONDED by M. Lionel.

MOTI ON CARRIED 4-1 BY VERBAL ROLL CALL OF THE VOTI NG MEMBERS,
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with M. Currier not in support of the notion.

2. Wlmar, LLC (Omer) Colbea Enterprises, LLC (Applicant) 4
Bl ackstone Drive (Sheet H Lot 520) requesting the follow ng
vari ances: 1) from Land Use Code Section 190-108 (O (1) to
exceed maxi mum wal |l sign area, 150 sqg.ft permtted - 155 sq.ft
proposed; and, 2) from Land Use Code Section 190-108 (E)(2) to
exceed maxi mum nunber of wall signs, 3 permtted - 5 proposed
- for proposed gas station/conveni ence store. GB Zone, Ward
2.

Voting on this case:

Mari el |l en MacKay, Chair
Steve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw

JP Boucher
Attorney Gerald Prunier, Prunier & Prolnman, 20 Trafal gar Square,
Nashua, NH. Atty. Prunier said that the use will be a corner
market, and the gas station is allowed. He said that the

applicant is new to New Hanpshire, although they have over one
hundred stores in Massachusetts and Rhode Island, and just
bought the station on Canal Street.

Atty. Prunier said that one variance is for wall signage, one
sign says Seasons Market, it’s on the left side, and the other
two signs are on the gas station canopy. He said that there
would be three separate signs on the building, but they’'re
spread out, for a total of five signs. He said that the signs
are really an indication of what the services are here.

Atty. Prunier said that the other variance is for the overal
square footage, the signs are five square feet over the limt.

M. Currier asked how staff came up with the five wall signs.

M. Falk said that the Seasons sign is one, the Corner Market
sign is the second one, even though it is tw words, we’d put a
box around that, the sign on the right, the MaryLou’s would be
the third, and the two pectin canopy Shells nake a total of
five.

M. Currier said that on the canopy, there is a long yellow
band, and asked if that factored into the size.
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M. Falk said it did not, staff just counted the two Shell
boxes, otherwise, the yellow and red stripe would account for
several hundred square feet of wall signage.

M. M nkarah asked if MaryLou’s Best Coffee in town, if that is
advertising that fact, or is MaryLou’s Coffee a distinct
busi ness.

Atty. Prunier said it could be Dunkin Donuts, or sonething el se,
it’s not advertising. He said that there will be a tenant in the
buil ding, but it may not be MarylLou’s.

M. Falk said that the site plan does indicate a drive-through
going around the back of the building, so there wll be sone
sort of a drive-through use, we’re not sure what it wll be yet.

SPEAKI NG | N FAVOR:

No one.

SPEAKI NG | N OPPCOSI TI ON OR W TH QUESTI ONS OR CONCERNS
No one.

END OF PUBLI C HEARI NG - BEG NNI NG OF PUBLI C MEETI NG

M. Currier said he is struggling with the three signs, and is
not convinced that all three are necessary for the success of
the business. He said that maybe he could support four wall
signs, but five are not needed.

M. Shaw said he is ok with the application. He said he woul d
have a harder tine if the overall area of the signage was much
|arger, but they’re only over by five square feet, which is
negl i gi bl e. He said that the proposal is not overwhelmng for
the site, and the area is split up between the signs and it
seens reasonable to him

M. Lionel said he agrees with M. Shaw, and it is a reasonable
use, and the overage on area is very mninmal.

Ms. Booras said that she is in agreement with what M. Lionel
sai d.
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M. Boucher said that he is in support of the application, the
area of the signage is ok, and the two Shell signs are synbol s,
not text, and they blend into the canopy.

M. Mnkarah said he has no problem with the appearance of the
signs, and the nunber of signs, and the additional overage on
area is demnims, as it’s only five square feet. He said that
per haps the ordinance could be reviewed to |ook at uses such as
t his.

M. Kanakis said that he 1is in support, it 1is a mnor
di mensi onal request.

Ms. MacKay said that the Shell signs blend in, and the overage
in area is very small. She said that she is in support.

MOTI ON by M. Shaw to approve the application on behalf of the
appl i cant as adverti sed, with both requests considered
col l ectively.

M. Shaw stated that the variances are needed to enable the
applicant’s proposed use of the property, given the special
conditions of the property, and the benefit sought by the
applicant cannot be achieved by sonme other nethod reasonably
feasible for the applicant to pursue, other than the variance,
the Board stated that two of the signs are basically graphic in
nature, and not text, also, the signs thenselves are spread out
through nultiple areas on the building facade and the canopy,
and while there is only mniml overage, it is a small percent
over what is allowed, so the total nunber of signs do not
significantly increase the area of signs that is normally
permtted.

M. Shaw said that the request is within the spirit and intent
of the Ordi nance.

M. Shaw stated that the request will not adversely affect the
property val ues of surroundi ng parcels.

M. Shaw said that it is not contrary to the public interest
and substantial justice is served.

SECONDED by M. Boucher.
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MOTI ON CARRIED 4-1 BY VERBAL ROLL CALL OF THE MEMBERS, WTH M.
Currier in opposition to the notion.

3. Alla Mark Properties, LLC c/o John L. Randall, Mr. (Oaner)
TMC CF New Engl and, LLC c/o Shannon Netherton, Deal Managenent
Director (Applicant) 452 Amherst Street (Sheet H Lot 143)
requesting use variance from Land Use Code Section 190-15,
Table 15-1 (#93) to allow a convenience store/gas station
where 75% of the building gross floor area is otherw se
required to be reserved for wuses in the ™ ndustrial and
manuf acturing” category. PlI/MJ Zone, Ward 2.

Voting on this case:

Mari el |l en MacKay, Chair
St eve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw

JP Boucher

Ms. MacKay said that M. Kanakis has recused fromthis case.

Attorney John Snol ak, Snolak & Vaughan, 21 High Street, Andover
MA. Atty. Snolak introduced the project team Tracy Roll,
Director of Real Estate with TM Crow ey Associates, and TM
Cowey is a preferred developer that works wth Cunberland
Farms, Chris Tynula, Project Mnager with GPlI, and Heather
Monticup, Traffic Engineer with GPI

Atty. Snokak said that they are requesting a use variance, since
the ordinance requires at |east 75% of the gross floor area is
reserved for uses in the industrial and manufacturing category.

Atty. Snolak pointed out that the lot is approximately 1.15
acres in size, and is the site of the former Country Tavern
Restaurant, which wll be closing. He said that the existing
restaurant is about 4,100 square feet in size, with 15 parking
spaces. He said that they’ve operated there since 1982.

Atty. Snmolak said that the lot is located entirely within the
Park Industrial/Mxed Use Zone. He said that it was just
recently rezoned, along with other nearby properties in the area
from Park Industrial to Park Industrial/Mxed Use, which would
all ow additional flexibility in the area.
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Atty. Snolak pointed out the proposed site plan. He said it
would go to a Cunberland Farnms retail convenience store wth
gas. He said it would be approximtely 4,900 sq.ft colonial
styled building. He said it would have a single row of fuel
di spensers aligned to be parallel with Arherst Street to enhance
on-site traffic circulation.

Atty. Snolak pointed out the proposed site inprovenents overlaid
onto an aerial photo, and the building would be located mnuch
further back on the lot from Anmherst Street, and it allows for
better traffic circulation. He said that the color rendering
showi ng parking on the site, shows 25 parking spaces, where 25
spaces are required, not including the spaces at the gas
di spensers. He said that there wll be an enhancenent of
| andscaping as well. He said that the devel opnent will not have
a car-wash, or any drive-through facilities as well.

Atty. Snolak pointed out four slides with before and after
depiction of the site from certain vantage points, different
di rections. He said that the application is very thorough and
is also aware that the Board has received several letters of
concern froman abutter at 2 Townsend \West.

M. Currier asked about the snow storage area, as it doesn’t
mat ch the vegetation plan.

SPEAKI NG | N FAVOR:

Chris Tymula, Project Mnager, GPl, 44 Styles Road, Salem NH
M. Tymula said he is in his office alone. He said the area in
gquestion near Townsend West does call out a snow storage area by
the driveway entrance, and there is sonme |andscaping there. He
said that they would have snow storage out in front of the
canopy by the | andscaped area, and as well as the left-hand side
of the site where the underground fuel tanks are. He said that
they designed it so they would have the essential buffer along
Townsend West with the ability to stockpile snow in that area
He said that if snow storage becones a problem Cunberland Farns
will have the snow trucked off the site to nmake sure there are
no i ssues with parking or custoner conveni ences.

M. Currier asked about the underground infiltration system it
| ooks |ike 100% of the stormmater would be infiltrated on site,
and asked if that is the case.
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M. Tynmula said that since this is a gas station devel opnent
the wunderground stormwater system is a closed pipe drainage

system it’s not an infiltration system He said it wll be a
wat ertight system so there is no further infiltration from the
seans of the joints. He said that all the site runoff is

captured on site, detained and treated on site, and ultimtely
di scharged out through an outlet control structure and then to
t he headwal | | ocated further down Townsend \West.

M. Currier said that the application nentions a future w dening
project, and asked when it may happen, how wi de it would be, and
if it would inpede on any of the site.

Heat her Monticup, Traffic Engineer, GPI, 181 Ballardvale Street,
W1 m ngton MNA. Ms. Monticup said she is alone at hone. She
said that the NHDOT has two projects that they’ve nmerged into
one for Amherst Street, projects 101-36A and 101- 36B. She said
that there isn’t a specific date on when they’l|l be inplenented,
but they are on the draft 10-Year Inprovenent Plan. She said it
i ncludes adding another I|ane on each direction on Amherst
Street, eastbound and westbound, along w th bicycle shoul ders
and sidewal ks, between Sonerset Parkway and Celina Avenue. She
said she’s not sure how nmuch |and and how the w deni ng woul d be,
but they’ve had discussions with the applicant, and if there is
a sliver widening that needs to take place, that Cunberland
Farms woul d be anenable to that, and there is a very wide swath
of right-of-way avail able, and they don’t anticipate any takings
on the site.

SPEAKI NG | N OPPCSI TI ON OR W TH QUESTI ONS OR COMMENTS:

D ght Stevens, 2 Townsend West, Suite 7, Nashua, NH Ms.
MacKay read M. Stevens letter into the record. He said in the
letter, he does not want to allow the developnent, as the
building is historical and should be treated as such, and that
there are many gas stations on Amherst Street.

Suzette Stevens, 2 Townsend West, Suite 7, Nashua, NH Ms.
MacKay read the letter into the record. The letter states that
they are against the gas station convenience store, as the
current building is a historical building and should not be torn
down, there are plenty of stores and gas stations on Amherst
Street.
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Leslie Getto, 2 Townsend West, Suites 8-10, Nashua, NH. M .
Lionel read this email into the record. M. Getto said that al
have had issues getting up Townsend West in the wnter. She
asked if the gas station side entrance at a steep grade she
asked what additional plowing and sanding will the gas station
provide, as it is a hazard on icy days. She asked if the Cty
feels like the distance between the gas station cutout and the 2
Townsend West entry is a sufficient distance with the increased
traffic. She asked if there is sufficient turning radius for
trucks entering or leaving the site without causing a hazard or
jackknife with a sharp turn on an icy day. She asked what the
plan is for additional drainage and runoff.

Jack Schroeder, 2 Townsend West, Suite 3, Nashua, NH M .
Lionel read the email into the record. He said that the letter
indicates concern with traffic turning from Townsend Wst or
from Anrherst Street into the proposed Cunberland Farns, sonmeone
making a right turn could run into cars exiting and entering

onto Amherst Street, to and from the proposed gas station. He
said in wnter it will be worse. He asked if there are any
changes to the traffic lights or roadways planned to elimnate
this problem He asked if there wll be snow storage on the
site, as it seens snall after the changes are made. He asked if
the builder wll need to access Townsend \West during
construction of the retaining wall abutting the lot and if the
trees will be renoved by the property line. He asked if there

is any blasting proposed, and what safeguards will be used.

Brian G een, 2 Townsend West, Suite 1, Nashua, NH. M. Lione
read the email into the record. He said that he is concerned
about fuel, snow and ice nelt along with snow over the retaining
wall into his property, and asked about drainage. He said that
all of the large trees need to stay, separating the rear of
Cunmberland Farns retaining wall/fence with 2 Townsend West. He
said that 2 Townsend Wst wll be inpacted nore than any
surroundi ng property, and the addition of the retaining wall and
the building will affect the aesthetics and view, and wll
decrease property val ues.

SPEAKI NG I N FAVOR - REBUTTAL:

Atty. Snolak said a lot of the issues raised are site plan
i Ssues.

M. Tynula said that they’ve addressed snow storage early on.
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He said that there is room for snow storage on site. He said
that the entire site would be curbed and graded so that all
runoff and snow nelt will be captured with hooded catch basins

treated with separators or oil-water separators, all to be

collected in the stormmvater drainage system none would go over
the retaining wall to 2 Townsend West.

M. Tynula said it would be |arge segnented block type wall, a
redi-rock retaining wall with a decorative stone face, used in
many conmerci al devel opnents. He said it will be a beneficia

desi gn el enent.

M. Tynula said that for the trees on site, they will try to
mnimze the amount of tree disturbance. He said that there
will be sonme tree clearing to tie into the drai nage system

M. Tymula said that l|ledge is essentially 14-16 feet below
existing grade, if there is a shallower outcrop, they would do
line drilling or hole rammng wth blasting being the |Iast
resort.

M. Tynula said that the back of the building wll look |ike the
front of the building, a creamcolored clapboard siding, and the
architectural design elenents on the front would be on the back
t 00.

M. Tymula said that for turning radius for trucks, they would
come in along Townsend West, take a left at the light, go down
Townsend West, take a left into the site, circulate around, drop
off fuel on leftnost property line, and they will be out of the
way of any vehicular traffic or pedestrians, and exit the site
of f Amherst Street, and there is a truck-turning plan as part of
the site plan subm ttal

SPEAKI NG | N OPPCSI TION OR W TH QUESTI ONS OR CONCERNS - REBUTTAL:

Jack Schroeder, 2 Townsend West, Nashua, NH. He said that he is
concerned with trucks comng off Anherst Street, he said he
believes that there wll be a big bottleneck there in the
future.

Ms. MacKay said it is ok for Ms. Mnticup to respond to M.
Schr oeder s concern.

Ms. Monticup stated that they did prepare a full traffic inpact
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anal ysi s study. She said that the site distance neasurenents
neet al | ASHTO and City regqgulations, and the m ni num

requirenents are all exceeded, even with the grade on Townsend
West, and the driveways are safe with respect to | ocation.

M. Schroeder said he sees it as a traffic nightmare, and he’s
on the street every day going to work, there’s a lot of cars
her e.

Ms. MacKay said that if this request is supported tonight, it
would go to the Planning Board, and many of the traffic and
drai nage issues would be addressed by them in nuch greater
detail.

END OF PUBLI C HEARI NG - BEG NNI NG OF PUBLI C MEETI NG

M. Mnkarah said that often, the Board hears requests that are
a significant deviation fromwhat is allowed, and often the case
is made that the character of the area has changed, and a nunber
of things have happened that shows a disconnect. He said that
in this case, this property was rezoned by the Cty to PI/MJ
about a year and a half ago. He said that in the package, there
is a cooment that on Cctober 16, 2018, the Comunity Devel opnment
Director said that by adding the Park Industrial and M xed Use
overlay, it allows for flexibility to actually reflect what is
going on these |ots. He said that not long ago, the City
rezoned this area and |ooked at how the properties were used

and determned that the zoning that was put into place was the
way to address it. He said that it is troubling that we have an
application before the Board that says that sonehow the Gty
mssed the mark, or didn’t know what it was doing in the
rezoning, and said that this is clearly a scenario where the
Cty made a very deliberate choice on rezoning this property,
and it is not sonething that the Board shoul d overturn.

M. Boucher said he’s struggling with this one. He said he
doesn’t have a problemwith the gas station itself, but is nore
of where M. M nkarah is thinking.

M. Shaw said that M. M nkarah made a good point. He said that
the restaurant was there about forty vyears. He said that the
Board has had many cases with people asking for relief within
just the Al zone, and this was an attenpt to rectify that. He
said that the proposal was very well done, and it may be a good
usage of t he property, but is struggling Wi th t he
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recat egori zation of this when it was recently rezoned.

M. Lionel said that he agrees, and doesn’t think it is wthin
the spirit and intent of the ordinance. He said that there is
nothing particularly special about this property that makes it
uniquely suited to a conveni ence store/gas station. He said he
can’t support it in good conscience given the recent rezoning by
the Cty.

M. Currier said that he appreciates M. Mnkarah’s take on
this. He said that as soon as you get off Anmherst Street going
towards the airport, on all those streets, a |lot of what was the

Al zone is well-respected. He said that the site fronts on
Amherst Street, with Harvest Bread and nuch nore retail uses

not industrial or mnufacturing uses. He said that the use
woul d be fronting on Anmherst Street. He said that there are

retail uses like this all up and down Anmherst Street, and is ok
with them not neeting the 75% He said that M. Tynula covered
all the drainage issues, and did not think there would be nore
runof f . He said he is in support, as it fronts on Amherst
Street and it is surrounded by retail.

Ms. MacKay said that she is struggling with this, and sees both
si des. She said that at this location, there is so nuch
i ndustry.

M. Boucher said that M. Currier’s statenents nake sense, and
at this point he said that it is fronting Anmherst Street, and
could support it for that reason

M. Shaw said he still comes back to the idea that the
opportunity was there to reflect in the rezoning that intent to
allow for nore of the comrercial highway or general business
type of use in this part of the Al zone. He said that it does
have appeal fronting Anmherst Street, it is very comrercial. He
said that he doesn’t want to overstep in that the Board coul d be
acting like they’re rezoning the property. He said it is not
appropriate for the Board to question the thought and decision-
maki ng that went along with the rezoning. He said that the
rezoni ng was done because there were so nmany use variances from
the Al zone. He said that he doesn’t feel that the criteria is
met on sinply noting that the district across from Amherst
Street is zoned differently, and would allow this, and this zone
does not. He said he cannot support it.
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MOTION by M. Currier to approve the application on behalf of
t he applicant as adverti sed.

M. Currier stated that the use variance is needed to enable the
applicant’s proposed use of the property, given the special
conditions of the property, which is that there is heavy retai
on other fronting neighboring properties on Amherst Street, and
t he | ong-standing restaurant has gone out of business and there
is not another reasonably feasible nethod for the applicant to
pur sue.

M. Currier said that the request is wthin the spirit and
intent of the Ordinance.

M. Currier stated that the request wll not adversely affect
the property values of surrounding parcels, he said that the
Board heard testinony counter to that, but a viable business
here woul d hel p surroundi ng parcels.

M. Currier said that it is not contrary to the public interest,
and substantial justice is served.

SECONDED by M. Boucher.

MOTI ON CARRI ED 3-2 PER VERBAL ROLL CALL OF THE MEMBERS, WTH M.
Shaw and M. Lionel against Motion.

*** 5.M nute Break ***

4. B & A Construction, LLC, (Omer) Joshua & Caleb Becker
(Applicants) 32 Goton Road (Sheet D Lot 265) requesting use
vari ance from Land Use Code Section 190-15, Table 15-1 (#90)
to renove three non-conformng structures and construct a new
bar n/ wor kshop/ office for a carpentry shop with an accessory
residential unit on second floor. R40 Zone, Ward 5.

Voting on this case:

Mari el |l en MacKay, Chair
Steve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw

JP Boucher

Joshua Becker, 341 Silver lLake Road, Hollis, NH M . Becker
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said that he is in the roomwth his brother Caleb Becker. M.
Becker said their friend Corey Holt was noving, and offered the
opportunity to purchase this property. He said that they
di scussed this with Ms. Holt, Corey’s nother, and asked her if
she would be willing to sell them her property as well.

M. Becker said that the lot is being used by a construction
conpany and |andscaping provider, Longo’s Landscaping and
Construction. He said it had been used for fifty years as a
sawmm ||, and the past ten years, it has been leased out to
Longo’s, where he has heavy equipnment, sells [|andscaping
mat eri al s, has hardscapes earthwork. He said that he wants to
take down the three existing buildings on site, as they are not
suitable for his small carpentry business.

M. Becker said that the property is not zoned for commercial,
it is zoned R40 residential. He said it is inportant for them
to highlight the nature of the area around the site, as this
property has been in the Terrell and Holt famlies for many
generations, used for agricultural, and there was a barn on this
property in the past, then the sawmll, and then later it was
Longo’s.

M. Becker said that they hired an architect to highlight the
natural area that is around here, and bring out the spirit of
t he area. He said that they want it to look like it’s still a
farmng conmunity in the area, which is why the barn would | ook
like it is fromthe proposed draw ng.

M. Becker said that the property now has bobcats, excavators,
heavy trucks in and out, and they’re about ready to ask the
tenant to |l eave to begin renoving the buildings and renovate the
property. He said that they wll really be benefitting the
nei ghbor hood.

SPEAKI NG | N FAVOR:

Pat Holt, 18 G oton Road, Nashua, NH. Ms. MacKay said that
al t hough they can see her, the Board cannot hear what she has to
say, and she can hear the Board. She notioned that she is in

favor with a thunbs-up

M. Becker said that Ms. Holt is a great person and cares
deeply about the property. He said that he has worked hard with
her to cone up with a building facade as well as a use of the
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property that she supports.

Ms. Holt notioned that she is favorable to the request.
SPEAKI NG | N OPPOSI TI ON OR W TH QUESTI ONS OR CONCERNS:

No one.

END OF PUBLI C HEARI NG, AND BEG NNI NG OF PUBLI C MEETI NG
Board nenbers all expressed support for the application.

MOTI ON by M. Lionel to approve the use variance on behalf of
the applicant as adverti sed. M. Lionel stated that the
variance is needed to enable the applicant’s proposed use of the
property, given the special conditions of the property, it has
been used for a |andscaping business for many years, and the
benefit sought by the applicant cannot be achieved by sone other
met hod reasonably feasible for the applicant to pursue, other
than the use vari ance.

M. Lionel stated that the request is within the spirit and
i ntent of the ordi nance.

M. Lionel said that the Board believes it wll not adversely
affect the property val ues of surroundi ng parcels.

M. Lionel stated that the request is not contrary to the public
interest, and substantial justice is served.

SECONDED by M. Shaw.
MOTI ON APPROVED UNANI MOUSLY 5-0 PER VERBAL ROLL CALL.

5. Sout hl and Corporation (Owmer) 7-Eleven Inc. (Applicant) 367
Amherst Street (Sheet G Lot 652) requesting the follow ng
vari ances: 1) from Land Use Code Section 190-108 (O (1) to
exceed maxinmum wall sign area, 90 sq.ft permtted - 122.3
sq.ft proposed; and, 2) from Land Use Code Section 190-108
(E)(2) to exceed maxi mum nunber of wall signs, 3 permtted - 4
proposed - to renobve and replace signage at existing
conveni ence store/gas station, GB Zone, Ward 2.

Voting on this case:
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Mari el l en MacKay, Chair
St eve Lionel, Vice Chair
Jack Currier, Cerk

Rob Shaw

JP Boucher

Erick Todd, C&S Signs, 59 Sargent Road, Manchester, NH. M .
Todd said that he is the sign installer, and is alone. He said
it is an existing 7-Eleven location with has existing signhage,
and it had a variance before, and all they are doing is changing
out the branding. He said that the signs will all be new, and
the square footage that is there is what is being asked to
mai nt ai n.

M. Todd said that they will not be adding any size to what is
there now. He said that the package indicates the existing and
proposed signs, just showing that it is a change in graphics.

M. Currier asked what the four wall signs are.

M. Todd said that they are proposing 112.3 square feet total
which is 22.3 square feet additional size. He said that they
are allowed 90 square feet.

M. Falk said that the sign in the front is 85.3 square feet,
the canopy signs are 9 square feet each, so that is 27 square
feet, so 85.3 plus 27 is the 112.3 square feet, the building
frontage is 60 feet, so they are allowed a total of 90 square
feet. He said that they are asking for 22.3 square feet over
the 90 square feet, so it should be the 112.3 square feet.

M. Todd said that the ground sign is going down from 119 square
feet to 115 square feet, sanme height.

M. Currier asked what the current size for signs is at the
site.

M. Falk said he is not sure, but believes that they would go to
the same size as existing, but all the signs would be renoved
and repl aced.

M. Todd said that because the signs that are there are |arger
than what is allowed, and they are renoving all of them that is
why they are applying for the variance.
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SPEAKI NG | N FAVOR:

No one.

SPEAKI NG | N OPPCSI TI ON OR W TH QUESTI ONS OR CONCERNS:

No one.

END OF PUBLI C HEARI NG - BEG NNI NG OF PUBLI C MEETI NG
Board nmenbers all expressed support for the application.

MOTI ON by M. Boucher to approve the use variance on behalf of
the applicant as advertised. M. Boucher stated that the
variance is needed to enable the applicant’s proposed use of the
property, given the special conditions of the property, and the
benefit sought by the applicant cannot be achieved by sone other
met hod reasonably feasible for the applicant to pursue, other
than the use variance, the request is sinply a sign replacenent
with no increase in size, and is an existing business that has
been there for quite sone tine.

M. Boucher stated that the request is within the spirit and
i ntent of the ordinance.

M. Boucher said that the Board believes it wll not adversely
af fect the property val ues of surroundi ng parcels.

M. Boucher stated that the request is not contrary to the
public interest, and substantial justice is served.

SECONDED by M. Shaw.

MOTI ON CARRI ED UNANI MOUSLY 5-0 PER VERBAL ROLL CALL OF THE
VEMBERS.

REHEARI NG REQUESTS:

1. Daniel L. & Jane S. Richardson, Rev. Tr. (Omers) 70
Berkel ey Street (Sheet 48 Lot 61) requesting the follow ng
vari ances from Land Use Code Section 190-31; 1) to encroach
up to 5 feet into the 6 foot required side yard setback
(western property line); and, 2) to encroach up to 5 feet
into the 6 foot required side yard setback (northern
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property line) - both requests to replace a nonconform ng
12'x20’ detached garage on a corner lot with a 24’x24’
detached two-car garage with storage above. RA Zone, Ward
3.

Note: The Board denied Variance #1 and approved Variance #2, at
t he 4-28-2020 Regul ar Meeting, and the Rehearing Request is only
for Variance #1.

Ms. McKay asked if there was any procedural error, which
i ncl udes inproper notice, denying soneone the right to be heard,
etc.

Ms. MacKay said that in reading the docunentation, the Board
acknowl edges that there was a procedural error, that when the
Board had the notion to approve, and it failed, and inmediately
thereafter there should have been a second notion to deny,
because the first notion did not pass.

M. Mnkarah said that he does not see that a second notion was
necessary, the notion failed, and there didn’t need to be a
second noti on. He said the first notion failed, and that was
that, and does not see it as a procedural error.

M. Kanakis agreed with M. M nkarah. He said that even if a
second notion were to be required, it seens |ike maybe it would
be a harmess error, as the only other avenue would be a notion
for denial.

M. Currier said that he thought the case was rested after the
nmotion did not pass. He said that there were two positives and
three negatives, but did not think the Board had to do that. He
said that he thought the matter was adjudicated properly.

M . Shaw agreed, he said that by the Board not passing, that the
Board sufficiently addressed the variance request.

M. Boucher said he thought that there was a procedural error,
he said he was the one that nmade the notion, and it was for a
positive outcone and that didn’t happen. He said he feels that
it is inconplete in his mnd because there wasn’t a notion in
majority made for the specific outcone. He said that he thinks
a notion should have been made by a mpjority of the fol ks that
were going to deny the notion. He said that the outcone would
be the sanme, but that should have been done.
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M. Lionel said that he does not think that there was a
procedural error, and hasn’t seen anything in the rules and
regul ations that says that we have to cone up with a notion that
passes, the rules are very clear that a notion either passes or
fails and it has to pass with at |east three nenbers voting in
favor for a variance. He said that the notion fails, and they
didn’t get the variance.

Ms. McKay said that she was under the inpression that if a
nmotion fails, you do a different notion in the opposite
direction.

M. Lionel said that it is his experience that when we have an
appeal of this nature, the attorneys always make several clains,
many of which are not necessarily substantiated in the [aws. He
said he’s never seen any |anguage in his studies that indicate
if a notion fails, you have to nmake another one to pass. He said
t hat the decision was nade cl ear and properly.

M. Shaw said that perhaps if the Board started with a notion
for denial that failed, then it would be incunbent upon the
Board to then consider a notion for approval. He said that he
believes in the case where an approval was pursued first, and
does not succeed, there is no need for a requirenent for the
reverse. He said that he doesn’t see any real need for the
second notion, it would renove any uncertainty, but all that is
required for three nenbers to vote in the affirmative for an
approval notion, that is all that has to be dealt with, and if
the threshold is not nmet, the variance is not approved.

M. Currier said that the training the Board has had i ndicates
that three or nore affirmative votes are necessary, and that is
it, end of story. He said that in the past, when there were
| ess than five menbers voting, four or three, sone nenbers felt
at sone tine that the Board had to take that extra step, and
does not recall if we ever got any expert opinion one way or
another, but his recollection is that when there are less than
five voting nenbers, but typically there are five, with three
affirmative, so either you get three or you don’t. He said he
didn’t think that there was a procedural error here.

M. Falk said that he agrees with the majority of what the
menbers have said, and the notion was made to support this, it
was seconded, but there was no third vote, so automatically, the



Zoni ng Board of Adjustnent
June 9, 2020
Page 22

notion fails. The decision was nade to not approve it, which
means that it is denied, and the other variance was approved at
t he ot her setback. He said that any other vote would result in
the sane outcone, which is a denial. He said that if the Board
votes on this, it may be a 4-1 vote to deny item nunmber one.

Ms. MacKay asked if there was a procedural error.

M. Currier said no.

M. Lionel said no.

M. Shaw said no.

M . Boucher said yes.

Ms. MacKay sai d no.

Ms. MacKay asked if it was an illegal decision, in other words,
did the Board fail to conpletely address each of the points of
| aw for the special exception or variance.

M. M nkarah said he does not.

M . Boucher said no.

M. Shaw said no.

M. Currier said no.

M. Kanaki s said no.

M. Lionel said no.

Ms. MacKay said no.

Ms. MacKay asked if the request for rehearing contain any new
information not presented or available to the Board at the
original Public Hearing.

M. Lionel said nothing rel evant.

M. Currier said he saw no new information. He said that there

was di scussion about the abutters view, and they stated that it
was going to be a larger structure, close to the property line.
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He said that he does not believe that there is any new
i nformation.

M . Boucher said no.

M. Shaw sai d no.

Ms. MacKay said no.

M. Kanakis said that he sees no new i nformation.

M. M nkarah said no.

Ms. Booras said no.

Ms. MicKay asked the Board if there is anything that
woul d/ coul d cause the Board to make a different deci sion.

M. Lionel said no.
M. Shaw said no.
Boucher sai d no.
Currier said no.
S. MacKay sai d no.
M nkarah sai d no.

Kanaki s sai d no.

7353 3%

Booras sai d no.

MOTI ON by Ms. MacKay to deny the rehearing request based upon
poi nt one, the Board finds no procedural error, and point two,
the Board finds no is the answer to that point. She said point
three, the Board does not contain any new information. She said
that in point four, the Board does not find anything that would
cause a different decision.

SECONDED by M. Lionel.

MOTI ON CARRI ED UNANI MOUSLY 5-0 TO DENY THE REHEARI NG REQUEST PER
VERBAL ROLL CALL OF THE VOTI NG MEMBERS
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M NUTES:
4-28-2020:

MOTION by M. Shaw to approve the Mnutes as presented, waive
the reading, and place the Mnutes in the file.

SECONDED by M. Lionel.

MOTI ON CARRI ED UNANI MOUSLY 5-0 PER VERBAL ROLL CALL OF THE
VEMBERS.

5-26-2020:

M. Falk said that his connection was poor, and couldn’t hear a
lot of the testinony, that 1is why ™“poor connection” was

indicated in the mnutes. He said he will try to get a tape and
fill in sonme of the gaps.
Board nenbers all agreed to allow M. Falk to try to fill in the

m ssing gaps in the m nutes.

MOTI ON by Ms. MacKay to Table the Mnutes to the July 14, 2020
nmeet i ng.

SECONDED by M. Lionel.

MOTI ON CARRI ED UNANI MOUSLY 5-0 PER VERBAL ROLL CALL OF THE
VEMBERS

REG ONAL | MPACT

Ms. Poirier put the June 23, 2020 Agenda up on the screen.
The Board did not see any cases of Regional | npact.

ADJ QURNMENT:

MOTI ON by M. Shaw to adjourn the neeting at 9:52 p. m
SECONDED by M. Currier.

MOTI ON CARRI ED UNANI MOUSLY 5-0 PER VERBAL ROLL CALL
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Submtted by: M. Currier, derk.

CF - Taped Hearing





