ZONI NG BOARD OF ADJUSTMENT PUBLI C HEARI NG AND MEETI NG
January 14, 2020

A public hearing of the Zoning Board of Adjustnent was held on
Tuesday, January 14, 2020 at 6:30 PMin the Auditorium 229 Miin
Street, at Cty Hall.

Menmbers i n attendance were:

JP Boucher, Chair
Mari el l en MacKay, C erk
Steve Lionel, Vice Chair
Jack Currier

Rob Shaw (left at 7:40 pm
Jay M nkar ah

Carter Fal k, Deputy Planni ng Manager/ Zoni ng

M. Boucher explained the Board' s procedures, including the
points of law required for applicants to address relative to
variances and special exceptions. M. Boucher explained how
testimony will be given by applicants, those speaking in favor
or in opposition to each request, as stated in the Zoning Board
of Adjustnment (ZBA) By-I|aws. M. Boucher also explained

procedures involving the timng light, as well as the projector
in front of the stage for plans to show t he audi ence.

1. Unit Omers Association of the Villages at Kessler Farns
Condom ni um (Oamner) Pennichuck Water Wrks, Inc. (Applicant)
69 Kessler Farm Drive (Sheet G Lot 592) requesting special
exception from Land Use Code Section 190-15, Table 15-1 (#278)
to replace an existing water tank with a new one 11.33 feet
taller, in sane |location. R9 Zone, Ward 2.

Alderman Rick Dowd said that the existing tank has been
rusting for many years, and is an eyesore for the people who
live in Kessler Farm He said that the tank is critically
inportant to the City, as it provides water and water pressure
for this part of the City. He said that another aspect of
this is the emergency comrunication system for the Cty of
Nashua for Police, Fire and other energencies is |located here
too, and it wll have to be replaced first before they take
down the tank, as the antenna is on top of the water tank. He
said that he is very much in support of this.
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Voting on this case:

JP Boucher, Chair
Mari el l en MacKay, Cerk
Steve Lionel, Vice Chair
Jack Currier

Rob Shaw

Attorney Ni cholas Frasca, Frasca & Frasca P.A., 2 Auburn Street,
Nashua, NH._Atty. Frasca said that this is a special exception
for the replacenent of a steel water tank in Kessler Farm He
said that the existing tank has been there since 1987, and is
currently in a state of disrepair now. He said that the trend
today is to replace steel tanks with cenent tanks, as the cenent
tanks have a nuch longer useful life, which is about 80 years,
and they require nuch |ess naintenance. He said that the only
di scernable difference between the existing and proposed tank
woul d be the height, as the new one would be 11.33 feet taller,
which is due to the design of the structure, which would have a
pitched roof to it, nmaking it slightly higher.

Atty. Frasca said that the existing tank would be denolished
whi ch woul d take between 8-10 nonths. He said that the request
satisfies all criteria for the granting of a special exception
and it will not be out of character, as a tank already exists
t here.

M. Lionel asked what Pennichuck would be doing to naintain the
wat er pressure once the tank is renoved.

SPEAKI NG I N FAVOR:

John Boisvert, Chief Engineer, Pennichuck Water Whrks, 25
Manchester Street, Merrinmack, NH. M. Boisvert said that
they’ve made significant inprovenents to the distribution piping
system in the northwest part of the Cty and leading out into

Amher st . He said that they nmde inprovenents on Mnchester
Street, which increased the size of sonme piping from 12 inches
to 24 inches. He said that they have replaced sonme snaller

mai ns, have added pipeline near the Nashua Airport area that
created sone piping |loops that have inproved the water delivery,
and can push water into the system from punping stations at the
treatment plant, as well as bringing water back from the
exi sting bon-terrain tank in Anmherst.
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SPEAKI NG | N OPPCSI TI ON OR W TH QUESTI ONS OR CONCERNS:
Denise Tronbley, 70 Ransgate Ridge, Nashua, NH Ms. Tronbl ey

said that she has a question on safety on Ransgate, and what
kind of traffic would it have, as there are a lot of children

t here. She asked about the construction timng schedule, and
the noise and the dust and dirt during denolition. She said
that when she first noved there, the trees were small, and now
they’re tall and hide the tank, and asked about tree renoval or
repl acenent . She asked how they would mtigate the dust and
dirt.

SPEAKI NG | N FAVOR - REBUTTAL:

Atty. Frasca said that with respect for safety, and traffic on

Ransgate, it wll not be used during construction, it wll be
limted to Kessler Farm Drive. He said that if approved, the
project will start in Mirch, with an 8-10 nonth construction
peri od. He said that for dust and noise, they wll be using
Best Managenent Practices. He said it my look simlar to the
cenment tank that is at Rivier University, and future naintenance
suggests that this tank will last for 80 years, and it is less

mai ntenance than a steel tank, which requires nuch nore
significant mai ntenance, every 15 years it needs to be painted
He said that sonme trees will need to be renpbved to accommodate
the new tank, nostly on the north side, but it will linmted to
the trees that will be required to renove.

M. M nkarah asked if any new trees will be planted.

Atty. Frasca said that they will put together a |andscape plan
Wi th respect to tree renoval

SPEAKI NG I N OPPCSI TI ON OR W TH QUESTI ONS OR CONCERNS - REBUTTAL:

Ms. Tronbley asked what the standard practice for trees, she
didn’t want the small trees.

M. Boucher said that this case wll go to the Planning Board,
and suggested she attend that neeting for nore details.

Ms. Tronbley asked in the Best Managenent Practices, what the
policy is for dust and dirt.
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M. Boucher said they will try to limt it as nuch as possible,
contain the dirt as nuch as possible, keep it clean and
mnimally invasive as possible to the surroundi ng area.

Board menbers all expressed support for the application.

MOTI ON by M. Currier to approve the special exception on behalf
of the owner as advertised. He said that it is listed in the
tabl e of uses, Section 190-15, Table 15-1 (#278).

M. Currier said it wll not create undue traffic congestion, or
unduly inpair pedestrian safety, there wll be sone active
construction for a short term during its construction, but |ong
termw |l have no net effect, and the new tank will require |ess
mai nt enance.

M. Currier said that the use will not overload public water,
drai nage or sewer or other nunicipal systens, it wll actually
be an upgrade to the public water system

M. Currier said that all special regulations will be fulfilled.

M. Currier said that the request will not inpair the integrity

or be out of character with the neighborhood, or be detrinental

to health, norals or welfare of residents.

SECONDED by M. Lionel.

MOTI ON CARRI ED UNANI MOUSLY 5- 0.

2. Jose Mendez & Angela Laro (Omers) Angela Laro (Applicant) 13
Al der Drive (Sheet 139 Lot 112) requesting special exception
from Land Use Code Section 190-47 (B) to allow a major hone
occupation for an in-honme day care for 12 children. R9 Zone,
Ward 6.

Voting on this case:

Steve Lionel, Acting Chair

Mari el l en MacKay, Cerk

Rob Shaw

Jay M nkar ah
M. Currier and M. Boucher recused from this case. M. Lionel
served as Chair.
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Angela Laro, 13 Alder Drive, Nashua, NH. Ns. Laro said that she
is requesting the special exception as advertised for the day
care. She said that she has wrked in mny child care
facilities, and alnost has her degree in Early Childhood
Education, and takes care of three other children, and wants to
do this out of her hone.

M. Lionel asked what nodifications she is doing to the hone.

Ms. Laro said that it would be in her basement, which is
finished, and the only nodification made is on the ingress, so
that there are two neans of ingress/egress.

M. Lionel asked about the construction vehicles parked in the
| ot towards the back

Ms. Laro said that they won’t be there, and she plans on using
that area for parking to avoid any traffic congestion or any
cars parked on the street.

M. Lionel said that twelve children are nore than he’s used to
seeing for requests to the Board.

M. Falk said that twelve children is the maxi mum nunber that a
homeowner can have, but the lot area nust neet the m ninum size
for whatever zone they are in. He said that this |ot exceeds
the m ninum size for the RO zone.

M. Lionel asked if there would be any staff besides herself.

Ms. Laro said it would be herself and a friend of hers.

M. Mnkarah asked if the back parking area would be paved or
unpaved, and how vehicles would circulate on the property and
exit.

Ms. Laro said that they would have access to the driveway, which

will fit two nore cars, and the side area is big enough to have
cars pull in and turn around and head out. She said it is not
paved, it has pebbles or gravel, but not dirt. She submitted

pi ctures of the driveway and parking area.

M. Shaw asked about the hours of operation, and asked to
confirmits Monday through Friday 7:30 am To 5:00 pm
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Ms. Laro said that is what she has for the three children she
wat ches now.

M. Shaw asked about play tine outdoors.
Ms. Laro said that they would not be outdoors before 9:30 am

M. Shaw asked if the play area would all be behind the fenced-
in area, or by the parking area.

Ms. Laro said that the play area is separate fromthe parking.

Ms. MacKay asked about the ages of the children she would be
caring for, and if any of them have disabilities, and if she can
accomodat e them and nodi fy the house.

Ms. Laro said that per State regulations, only four of them can
be under age 3, and the rest will be older than 3, and school
age. She said that they haven’t cone across any issues wth
di sabilities, but would accommodate any child if needed.

M. Shaw said the Board, in the past, have done what would be
called a limted approval, perhaps six or nine children, prior
to going to twelve, because it’s a pretty significant usage, and
sonetimes there are neighbor concerns about the scope of what
m ght be going on. He asked if she has thought about a |esser
nunber, and possibly transition to nore in the future.

Ms. Laro said that she hasn’t thought about a |esser anount, and
has al ways worked with many children, and didn’t feel that she
needed to transition from a |ower anmount up to twelve, but is
anmenabl e to what the Board deci des.

SPEAKI NG I N FAVOR:

Briana Dianta, 137 Peele Road, Nashua, NH. Ms. Dianta said
that two of her children are cared for by M. Laro, and they
love going there, she provides a nice, affordable, quality,
| oving place for children.

SPEAKI NG | N OPPCSI TION OR W TH QUESTI ONS OR CONCERNS:

No one.
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M. M nkarah said he’d support the request, and twelve children
are a lot of children, but the applicant is experienced and the
site appears to accommbdate parking, access, and there were no
conpl aints from any nei ghbors.

M. Shaw said that there is a large play area, enough room for
parki ng, and the applicant already watches children and has many
years of experience, and there is a high confidence |Ievel
anongst the Board relative to the applicants ability and
qualifications, and is in support. He said that the notion
shoul d include the hours of the outside play to not occur before
9:30 am which has been a consistent determination in the past
by the Board for day cares, and would support the stipulation
that the neighbors trucks are not to be parked on this |ot.

M. Lionel said that he is in support as well, but the applicant
has an adequate background, and is well capable of watching the
chi | dren.

Ms. MacKay said that she is in support as well, her credentials
speak for thenselves. She said that she doesn’t have a problem
with the twelve children, and is in full support.

MOTI ON by M. Shaw to approve the special exception on behalf of
the owner as advertised. He said that it is listed in the table
of uses, Section 190-47 (B).

M. Shaw said it wll not create undue traffic congestion, or
unduly inpair pedestrian safety, there is plenty of area for
of f-street parking and circul ation of vehicles.

M. Shaw said that the use wll not overload public water,
dr ai nage or sewer or other nunicipal systens.

M. Shaw said that all special regulations will be fulfilled.

M. Shaw said that the request will not inpair the integrity or
be out of character with the nei ghborhood, or be detrinmental to
health, norals or welfare of residents. He said that the |ot
exceeds the mninmum area, it abuts the turnpike, and there is
already fencing for a play area in the back, and plenty of
par ki ng.

M. Shaw said that the special conditions are that the hours of
operation are Monday through Friday 7:30 amto 5:00 pm He said
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that there is no outside play before 9:30 am and that there
will be no parking of trucks or construction vehicles or other
vehi cles not associated with the residence or with the use of
t he day care.

Ms. MacKay asked if the applicant can cone back up to go over
t he special conditions for a day care.

MOTI ON by M. Lionel to re-open the public hearing.
SECONDED by M. Shaw
MOTI ON CARRI ED UNANI MOUSLY 4- 0.

M. Lionel asked if M. Laro is famliar with the special
condi ti ons.

Ms. Laro said that she is.

M. Lionel read the conditions, and M. Laro agreed that she
neets themall.

SECONDED by M's. MacKay.

MOTI ON CARRI ED UNANI MOUSLY 4- 0.

M . Boucher said that he is aware that M. Shaw has to | eave the
neeting shortly, and with all the Board nenbers present, asked

the Board to do their first notions for O ficers for 2020.

M . Boucher said he is anenable to step down as Chair if someone
el se is interested.

Ms. MacKay said that she would be willing to step up to Chair

M. Lionel said he nmay be absent for at l|least six neetings this
upcom ng year.

M. Currier said that he is open to anything, and is fine wth
any role. He said that he’d be happy to serve as Cerk if Ms.
MacKay is the Chair.

M. Shaw said that he’d rather not be in one of the |eadership
roles this year due to work conflicts, and is nore than happy to
support those that want to.
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MOTION by M. Boucher to nomnate Ms. McKay as Chair, M.
Lionel as Vice Chair, and M. Currier as Cerk for the Oficers
for 2020.

SECONDED by M. Shaw.
MOTI ON CARRI ED UNANI MOUSLY 5-0

M. Boucher said that this has to be voted upon tw ce per the
By- Laws.

3. Santa Tejada (Owmer) 3 Lyons Street (Sheet 19 Lot 86)
requesting the following variances: 1) From Land Use Code
Section 190-31, to encroach 14 feet into the 20 foot required
front yard setback to construct a 15’x20’ detached pool house;
and, 2) from Land Use Code Section 190-264, to exceed maxi num
accessory use area, 40% permtted, 76% existing - 109%
proposed. RB Zone, \Ward 7.

Voting on this case:

JP Boucher, Chair
Mari el l en MacKay, Cerk
Steve Lionel, Vice Chair
Jack Currier

Rob Shaw

Angel Rivera, 3 Lyons Street, Nashua, NH. M. Rivera said that
they’re looking for a place for the pool furniture, and a play
area for the children. He said that the house is only about 900
square feet in size. He said that they don’t have nuch of a
back yard. He said that this is pretty nuch the only place for
t he pool house. He said that he’s been working in construction
for over twenty years.

M. Lionel said that it looks as if construction has already
begun, and it’s significantly done, and asked about a building
permt.

M. Rvera said that he hasn’t applied for a building permt
yet, and said that the Building Departnment has already been
there. He said that he was told that he needed to apply for the
vari ance.
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M. Currier said that knowing that a variance woul d be required,
he said that he didn’t get a good feel for the back yard, and
asked if there is any other location that could accomodate this
structure, and asked if this is approved, would it be finished
of f.

M. Rvera said it wuld all be winterized, and closed up, it
woul d have w ndows, door, it would be weather-tight, like a
shed. He said it would be finished and | ook nice.

M. Currier asked if it would be a foundation, or a sl ab.

M. Rivera said that there is concrete, with footings for the
col umms.

M. Currier asked if there is another place on the property that
coul d accommopdate this pool house.

M. R vera said not really.

M. Lionel said he’s having trouble with this one, it is
intrusive, in that it juts out fromthe front of the house, very
close to the street. He said that he takes issue with projects

t hat begin and then they realize they need a building permt.

M. Mnkarah said that he’s struggling wth the specia
conditions of the property. He said that the |ot doesn’t seem

distinct from other ones in the neighborhood, it 1is very
regul arly shaped, and the lots in this neighborhood are sonmewhat
small. He said that there is a |lot going on the property, there

is already a pool, and an existing shed. He said he didn’t agree
with the statenment on the application that for hardship, the
applicant nentioned that it’s already built and he’d have to
take it down if not approved.

M. Currier said he feels the same way as M. M nkarah, and said
he struggles with the front yard encroachment. He said once
conpleted, it may be a nice structure, and there is nothing |like
this in the nei ghborhood. He said that it is a bit canouflaged
with the front fence, but that is not a justification for
approval. He said he’s not seeing any special conditions wth
the lot, and is struggling to find support.

M. Shaw agreed, and said it’s frustrating with these cases when
somet hi ng has al ready happened, and the Board has to deal wth
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undo construction, or renove sonething. He said he’s asked what
decision he’d make if nothing began construction, and if he’d
still be in support. He said it would help if this had a |esser
intrusion, but this is only six feet off of the property I|ine,
and there isn’t a lot of extra city right-of-way here. He said
he doesn’t feel like the justification to approve this is there,
and doesn’t think he’d support it if it was an initial proposa
t hat hadn’t begun

M. Boucher agreed, and asked if the Board gives the applicant
the opportunity to cone back with sonmething different.

M . Lionel asked about the fence.

M. Falk said that there are no setbacks for fences, as long as
they are six feet in height or lower, they can go right up to a
property line. He said if it was a corner |ot, the sight
visibility triangle may be lower so as to not inpede traffic
Vi ews.

M. Shaw said that perhaps the construction could be scaled
back, but still didn’t know if he could support a scal ed-back
ver si on. He said if the encroachnment is not as significant, it
may be a little easier to deal with, especially with sight lines
al ong the road.

M. Currier said that his preference would be to just vote on it
as is, and the Fisher v. Dover issue could be |ooked at to see
if it’s a different application if it’s redesigned.

Ms. MacKay said she’s not inclined to make soneone take down
sonething they’ve already put wup. She said that the lot is
small, and there’s no other place to go. She said that perhaps
it could be scal ed back

M. Shaw said that to get this to sonething that he nay approve,
if it is revised, perhaps it would neet the Fisher v. Dover
det erm nation

Ms. MacKay said that is a fair conprom se.

SPEAKI NG | N FAVOR:

No one.
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SPEAKI NG | N OPPCSI TION OR W TH QUESTI ONS OR CONCERNS:
No one.

MOTI ON by M. Lionel to deny the variance application on behalf
of the owner as advertised, with all of the requests considered
t oget her. He said that the Board believes that the variance
would not be appropriate, given the insufficient specia
conditions of the property for the benefit sought by the
applicant, and there may be another reasonable nethod that they
could apply to get what they want.

M. Lionel said that the Board does not feel that it is within
the spirit and intent of the ordinance.

M. Lionel said that although there is no testinony, there is
concern that due to the intrusive nature of this building that
it will adversely inpact surrounding property val ues.

M. Lionel said that the request is not wthin the public
interest, and substantial justice is served to not grant this
request.

SECONDED by M. Shaw.
MOTI ON CARRI ED UNANI MOUSLY 5- 0.

4. Al bert F. Mmnaco (Omer) 39 Anherst Street (Sheet 63 Lot 27)
requesting the follow ng variances: 1) From Land Use Code
Section 190-192 (C) to exceed maxi mum driveway w dth, 24 feet
al lowed - 40 feet requested; 2) to exceed maxi mum 50% of front
yard paved - 66% proposed; and, 3) from Land Use Code Section
190- 16, Table 16-3 for m ni nrum open space, 35% required - 33%
proposed. RB Zone, Ward 3.

Voting on this case:

JP Boucher, Chair
Mari el |l en MacKay, Cerk
Steve Lionel, Vice Chair
Jack Currier

Rob Shaw

Al_Monaco, 39 Amherst Street, Nashua, NH M. Monaco said that
he is wishing to nake his driveway larger, it was already about
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30 feet wde. He said he just put a garage in, and said he
tried to neet the 24-foot wi de curb-cut, but altogether it’s 40
feet, which is too close to Artillery Lane, it needs to be back
further. He said that he is requesting to have his driveway a
total of 40 feet wde, he said it wll look a |lot better and be
nore serviceable, now, it’s just an area that is just stone, not
manageabl e property.

M. Mnaco said that the area can be pretty busy, and you can’t
park in the street during good weat her. He said he can’t park
directly in front of the garage, as it’s only 12 feet from the
City right-of-way, and his vehicle would stick out, and has
received parking tickets. He said that the drivers in his house
all work off-hours, and people are com ng and going at different

times to go from one job to another job. He said that the
driveway area adjacent to the garage works out very well. He
said that it is much safer with the extra space. He said that
aesthetically, the garage |ooks very nice. He said that nany
ot her houses on the street have driveways greater than 24 feet.
He said that drainage will be inproved as well.

M. Currier asked about the existing pavenent, the way it is
now, asked if it’s a 40-foot curb cut, or if he is looking to
fill in that patch area up to the street that is nowdirt.
M. Monaco said he’s looking to fill in that area, it has sone
drai nage rock there, and wants it to be paved, so it’s al
pavenent .

Currier asked what the curb-cut width is now.

Monaco said it is 30 feet.

M
M
M. Currier asked how wi de the garage is.
M. Mnaco said it is 23 feet w de.

M

Currier said that it appears as if there is a parking area
to the left of the garage. He asked how far it goes over.

M. Mnaco said that it is an additional 17 feet w de.

M. Currier said that it would be the 23 foot w de garage, and
the extra 17 feet, for a total of 40 feet.
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M. Monaco said that the wi dest part would be 40 feet, from one
corner of the garage to the additional parking. He said that
the 17 foot wi de area nmatches aesthetically because it lines up
to the set of stairs going to the house.

M. M nkarah asked about parking in front of the garage, and how
he woul d get a ticket.

M. Mnaco said that before the garage was up, if you were to
park parallel to the street, it’s actually considered a fire
| ane, so with the garage being there, there’s still a risk of
getting a ticket.

M. Mnaco said that it is 12 feet fromthe front of the garage
to the property line, so the back of a car would be in the
ri ght-of-way.

M. Falk said that there is a |large swal e area there.
M. Lionel asked how many vehicles park at the house.

Mr. Mnaco said a total of four. He said it’s pretty busy
getting in and out of the house.

SPEAKI NG | N FAVOR:
No one.
SPEAKI NG | N OPPCSI TI ON OR W TH QUESTI ONS OR CONCERNS:

M. Boucher read a letter in opposition into the record fron
M chael Brown, 10 Artillery Ln.

SPEAKI NG I N FAVOR - REBUTTAL:

M. Mnaco said that the letter is from his neighbor at 10
Artillery Lane, who has a 41-foot curb-cut, and two sizeable
trucks. He said he needs nore room as he can’t park in front
of the garage. He said it’s safer the way it’s proposed, and is
aesthetically pleasing to the nei ghborhood.

M. Currier said that there are several other properties that
may not have a paved driveway, but people are using the ful

width of it. He said that if it were filled in, it wouldn’t be
an outlier, it would alnost |look |ike the norm around that area.



Zoni ng Board of Adjustnent
January 14, 2020
Page 15

He said that the garage with the stone work is very appealing.
He said that he is inclined to support this application.

M. Boucher said he is in support of the application, he said
that the special conditions of the property is that you can’t
park in the front of the house, it’s only in the back. He said
that the applicant has gone far to make this aesthetically
pl easi ng, and supports the application.

M. Lionel said he was initially not supportive, but hearing
nore about it and looking at the rest of the neighborhood, he
understands why the owner has done what he has done, and it
makes sense. He said he is not enthusiastic, but can support
it.

M. Mnkarah said that it is true that there are other
properties in the area wth extra w de driveways, sonme paved

some not paved. He said that sonme are not paved, which nmay be
better for drainage. He said he really doesn’t want to see
every property abutting the park with a 40-foot wde paved
driveway, especially when the lot is 57 feet wwde. He said that
the right-of-way on Artillery is unusually wde, and that is a
special condition that does inpact the property. He said that
Artillery in itself creates a special condition in that nost
people have to juggle their cars periodically, and across the
street is a major sports field that is used heavily. He said he
can support it.

Ms. MacKay said she is in support, and understands the parking
i ssue, and doesn’t want people parking on their front |awns.
She said that the applicant cannot even park in front of his
garage Ww thout getting ticketed, and the parking area to the

side is a safer place to park. She said that aesthetically,
this has turned out well, and understands the size of the garage
as well, and this nakes |ogical sense.

MOTION by M. Currier to approve the variance application on
behal f of the owner as advertised, with all requests considered
collectively. He said that the Board believes that the variance
is needed to enable the applicant’s proposed use of the
property, given the special conditions of the property, which,
by testinony, is the extra wde right-of-way on Artillery Lane,
the fact that it is adjacent to city owned land, ball fields
that are heavily wused in the summer can nmake parking
particularly challenging, also, this row of hones have no
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parking on the front, and all the parking is on the back, and it
is therefore a reasonable request. He said another condition is
that there are other driveways close by that are as large or
| arger than this one.

M. Currier said that the Board feels that it is within the
spirit and intent of the ordi nance.

M. Currier said that it will not adversely inpact surrounding
property val ues.

M. Currier said that the request is within the public interest,
and substantial justice is served.

SECONDED by M's. MacKay.
MOTI ON CARRI ED UNANI MOUSLY 5- 0.
M SCELLANEQUS:
REHEARI NG REQUESTS:
1. SAVCAM LLC (Omer) NH #1 Rural Cellular, Inc. (Applicant)
“L” Silver Drive (Sheet A Lot 993) requesting the
followng: 1) Special exception from Land Use Code Section

190- 15, Table 15-1 (#276) to construct a 130-foot tal
nonopol e conmuni cations tower wth an associated service

truck containing radio equipnent; and the follow ng
vari ances: 1) from Land Use Code Section 190-38 (C)(1) to
allow a setback of 23’-8” to nearest property line - 400

feet required; and 2) from Land Use Code Section 190-38
(O(2) to allow a tower within one mle of an existing
tower. GB Zone, Ward 7.

Voting on this case:

JP Boucher, Chair
Mari el l en MacKay, Cerk
Steve Lionel, Vice Chair
Jack Currier

Jay M nkarah

NOTE: This case was approved at the Novenber 12, 2019 regul ar
nmeet i ng.
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M. Boucher asked if there was a procedural error, such as
i nproper notice, or denying soneone the right to be heard.

M. Currier said that there was a claim of inproper notice,
par agr aph B. He said that he believes that proper notice was
provided, and M. Falk showed a list of all the communities that
were notified.

M. Falk said that the RSA mandates that all nunicipalities
within a 20-mle radius nust be notified. He said that staff
did do this.

M. Currier said that his opinion is based upon reading the
m nutes, and the response by Attorney Gill, and feels that
there was no procedural error, and notice was proper.

M. Lionel agreed, no error.

M. M nkarah agreed, no error.
M's. MacKay agreed, no error.
M . Boucher agreed, no error.

M. Boucher asked if it was an illegal decision, such as the
Board failing to address each of the points of |law required for
t he speci al exception and/or vari ance.

M. Currier said in paragraph A it says that it was a request
for a special exception and two variances, and that was posted,
and that was heard. He said it was not illegal.

M. Lionel said it was not an illegal deci sion.

M. Mnkarah asked if the requests for variances were in effect
the sanme as the Board granting waivers.

M. Falk said the |anguage in the ordinance specifically says
the word waiver, but believes it was properly advertised and
del i berated by the Board. He said that the special exception
was for the use, that is a given. He said the variances are
di mensional, and dinensional issues nust ask for wvariances
before the Zoning Board, for the setback and the distance to
another tower. He said that staff believes that it was properly
advertised and executed by the Board. He said that there have
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been many other teleconmunications towers considered by the
Board, and how this was treated is consistent as far as rulings
go. He said that the Planning Board may do waivers, and has
never seen the Zoning Board do waivers, except an Equitable
Wai ver, and those are conpletely different issues.

M. Mnkarah agreed, it was not an illegal decision.

M. Currier said it touches on the idea of a tenporary, versus
per manent vari ance. He said that the request was clearly for a
tenporary tower, it was an 18-nonth tenporary variance. He said
that if the Board was not permtted to have a tenporary
condition, so this could only be allowed in perpetuity, he
couldn’t vote in favor of it. He said that the Board has the
ability for the tenporary situation. He said that the tenporary
aspect of this is reasonable for us to speak to, and doesn’t
think it was an illegal decision.

M. Mnkarah said that the applicant did request this as a
t enporary use

M. Lionel said that if this were a request for a permanent
tower, it would have been deni ed.

M. Falk said it is possible it wuld be up for less than 18
nmont hs, but the Board granted an 18-nonth tinme limt, and the
Board can have reasonable stipulations for approvals, and the
applicant agreed to this.

M . Currier said that the whole tenporary granting was
reasonabl e.

Ms. MacKay said it was not an illegal decision.

M. Boucher agreed that it was not an illegal decision.

M. Boucher asked if the request for rehearing contain any new
information not presented or available to the Board at the
original Public Hearing.

M. Lionel said he didn’t see anything substantive.

M. Currier said the only issue he saw that was new was that the

tower is extrenely visible to the apartnents, and was surprised
it was up, and thought they may wait the 30-day period. He said
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he went there and there is no denying it is visible. He said
even if the trees are sixty feet tall, it is a 130-foot tall
t ower . He said that the balloon test picture didn’t |ook I|ike
it would be very high, and concurs it is tall. He said he didn’t

think it would change his mnd on anything, as this was the
information that was there before the Board, and it’s a
tenporary structure. He said this wouldn’t cause him to change
hi s m nd.

M. Boucher said it was clear to himthat the residents in the
abutting apartnent conplex would definitely see the tower, and
knew it would be above the trees. He said he didn’t find
anything that would cause himto change his m nd.

Ms. McKay said that the dinensions were given, the height of
the trees, and the tower. She said that there is a shock val ue
seeing it, but everything was told to the Board. She said it is
new, and tenporary. She said nothing substantially changes her
m nd.

M. M nkarah agreed.

M. Boucher asked if there is anything which woul d/ could cause
the Board to make a different decision.

M. Currier said his short answer is no. He said that in the
m nutes, there was a discussion about where else they | ooked for
a location, and the applicant stated that they | ooked around and
this was all they could find, but in hindsight, he would have

liked to have seen a witten |ist. He said that when you | ook
around the neighborhood, there are plenty of parking lots that
don’t fill wup, such as the Market Basket. He said that the |ot

is a conpact site, with the fence and truck in this small area.
He said he takes for face value that the applicant did | ook
exhaustivel y around.

M. Boucher said that they did |look at several lots, and their
answer was that many were unavail abl e. He said that parts of
t he Pheasant Lane Mall are in Tyngsboro, and this tower has to
be in New Hanpshire. He said that he and other Board nenbers
did ask this question, on what else was available, and said that
they answered it to his satisfaction. He said there is nothing
t hat woul d cause himto change his m nd.

M. Mnkarah said that he assunes that the testinony given was
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accur ate.

M. Lionel said he didn’t see anything that would cause himto
change his vote on this.

Ms. MacKay said nothing would change her mnd, the questions
were asked and answered repeatedly, six different ways. She
said that there is nothing that would rmake her conme up with a
different decision. She said that the applicant did | ook around.

MOTION by M. Boucher to deny the rehearing request as
advertised based upon the responses just nmentioned. He said
that the Board believes that there was no procedural error,
whi ch includes proper notice, the Board believes that it was not
an illegal decision, and the Board did address each of the
points of law required for a special exception or variance, the
Board believes that it did not include any new information that
was not provided or available to the Board at the original
public hearing, and believes that there is nothing that would or
coul d cause the Board to nake a different deci sion.

SECONDED by M. Lionel.
MOTI ON CARRI ED UNANI MOUSLY 5-0.

2. David & Steven Linatsas, Trustee of the Linatsas Famly
Trust (Omer) Ali Bird (Applicant) 1 Hardy Street (Sheet 62
Lot 152) requesting use variance from Land Use Code Section
190-52 (A) for a fenced in area for outdoor use for a dog
day care. LB Zone, Ward 4.

NOTE: This case was approved at the 9-24-19 ZBA neeting, and
a Rehearing request was denied at the 11-12-19 neeti ng.

Voting on this case:

JP Boucher, Chair
Mariell en MacKay, O erk
Steve Lionel, Vice Chair
Jack Currier

Jay M nkar ah

M. Lionel asked why this is here.
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M. Boucher asked if anyone believes that the Board should be
rehearing this.

M. Currier said that it looks like this is appealing to us a
Pl anni ng Board deci si on.

M. Falk said that the Zoning Board does not have the authority
to do, Planning Board decisions are appealed to the Court. He
said that for this case, the Public Hearing was on 9-10-19

tabled to 9-24-19, and approved. He said that within the 30-day
deadline there were two rehearing requests submtted, and both
were denied on 11-12-19, so the 30-day deadline ended on or
about Cctober 24, 2019. He said that this request was sonmewhat
different, and referred it to Corporation Counsel, who said that
staff should present it to the Zoning Board, wth the
recommendation that it is untinely, and should not be
considered, as it is past the 30-day deadline. He said that
appeals from the Planning Board go before the Court. He said
that this expired two nonths ago.

M. Boucher asked if anyone believes that the Board should
rehear this.

M. Currier said that he believes that the Board shouldn’t.

M. Falk said he believes that something has been filed with the
Court, so perhaps this will be addressed one way or another. He
said unless this is remanded from the Court, it does not cone
before this Board from an i ndi vi dual

M. Lionel said that in the rehearing request, it was the
Board’s determ nation that we should not have heard this case in
the first place, and for many many reasons, there is no reason
to hear this rehearing, or even consider it.

M. Falk said that the Board should take a vote, but doesn’t
believe that they need to go over all the points in a rehearing
request .

MOTI ON by M. M nkarah to deny the rehearing request by C ayton
and Ceorgette Al exander on the grounds that it is not tinely.
SECONDED by M. Lionel.

M. Currier said that the wuntineliness is past the 30-day
appeal .
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MOTI ON CARRI ED UNANI MOUSLY 5-0.
M NUTES:
11-26-19:

MOTI ON by M. Boucher to approve the mnutes as presented, waive
the reading, and place the mnutes in the file.

SECONDED by M. Lionel.
MOTI ON CARRI ED UNANI MOUSLY 5- 0.
12-10-19:

MOTI ON by M. Boucher to approve the mnutes as presented, waive
the reading, and place the mnutes in the file.

SECONDED by M. Currier.

MOTI ON CARRI ED UNANI MOUSLY 5- 0.

REG ONAL | MPACT

M. Falk said that there is no agenda for the next neeting, as
no applications were submtted, so there is no neeting for 1-28-

2020.

M. Lionel said that the followng neeting is on a Wadnesday,
February 12, 2020, due to the New Hanpshire Primari es.

M. Falk said that they wll post it so no one cones to the
nmeet i ng.

ADJ OURNMENT:
M. Boucher called the neeting closed at 8:39 p.m
Submitted by: Ms. MicKay, Jerk.

CF - Taped Hearing





