FINANCE COMMITTEE
APRIL 20, 2016

7:00 PM Aldermanic Chamber

ROLL CALL

PUBLIC COMMENT

COMMUNICATIONS

From: Dan Kooken, Purchasing Manager

Re: Purchase of Access Control and Camera System for WWTP (Value: $82,532)
Department: 156 Emergency Management; Fund: 2014 State Homeland Security Program
(SHSP) Grant; Activity: Security Equipment at Wastewater

UNFINISHED BUSINESS - None

NEW BUSINESS - None

DISCUSSION

RECORD OF EXPENDITURES

PUBLIC COMMENT

NON-PUBLIC SESSION

ADJOURNMENT




8 THE CITY OF NASHUA e Gate Ciy’

Financial Services

Purchasing Department

April 14, 2016
Memo #16-132

TO: MAYOR DONCHESS
FINANCE COMMITTEE

SUBJECT:  PURCHASE OF ACCESS CONTROL AND CAMERA SYSTEM FOR WWTP (VALUE:
$82,532)
DEPARTMENT: 156 EMERGENCY MANAGEMENT
FUND: 2014 STATE HOMELAND SECURITY PROGRAM (SHSP) GRANT
ACTIVITY: SECURITY EQUIPMENT AT WASTEWATER

Please see the attached communication from Justin Kates, Director of Emergency Management
information related to this purchase.

Pursuant to § 5-84 Special purchase procedures A. (5) Purchases from a sole manufacturer, where it
is determined to be more efficient and economical to reduce costs of maintenance of additional repair
parts, supplies or services.

The Director of Emergency Management and the Purchasing Department recommend awarding this
purchase in an amount of $82,532 to Tyco Integrated Security of Nashua, NH.

Respectfully,

Dan Kooken

Purchasing Manager

Cc: B. Codagnone N. Miseirvitch C. O'Connor L. Fauteux D. Simmons

229 Main Street « Nashua, New Hampshire 03061 o Phone (603) 589-3330 e Fax (603) 589-3344



3\ THE CITY OF NASHUA e Gate Ciy’

Office of Emergency Management

TO: Dan Kooken
' Purchasing Manager

SUBJECT: Purchase of Access Control and Camera System For Wastewater Treatment
Plant (Value: $82,531.73)

Funding: 2014 State Homeland Security Program (SHSP) Grant $82,531.73

This project will also install access control on doors to the plant, as well as CCTV cameras to
monitor the grounds around the building. In addition, it will enhance the work completed to
install a sliding electric access gate to include a camera and intercom beyond the keypad
access. This request will improve the security to the City of Nashua's wastewater facility.
Previous DHS and EPA assessments have identified the lack of access control and the lack of
CCTV as critical gaps in the security of the facility.

Pursuant to NRO § 5-84 (A) (5), these items will be purchased from Tyco Integrated Security
who is currently the provider of access security for the Transit Building, Parking Garages, and
City Hall. Continuing our build out of this integrated access control system will ensure full
interoperability with current and future buildings.

Funding for this project will come from a Department of Homeland Security Grant accepted by
the Board of Aldermen on September 9th, 2015. No local match is required.

The Information Technology Division and this Office recommend the award of this purchase in
the amount of $82,531.73 to Tyco Integrated Security, Nashua, NH.

Thank You,

0

Justin Kates
Director of Emergency Management

Cc: B. Codagnone N. Miseirvitch C. O'Connor L. Fauteux D. Simmons

229 Main Street » Nashua, New Hampshire 03060 ¢ Phone (603) 589-3261 o Fax (603) 589-3450



STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR

This agreement is made:

BETWEEN the Owner: City of Nashua, New Hampshire
229 Main Street
Nashua, NH 03060-2019

And the Contractor:

For the following Project:

ARTICLE 1 - THE CONTRACT DOCUMENTS

The Contractor shall complete the work described in the Conti ~t Documents for this project. The
documents consist of:

1. This Agreement signed by the Owner and L. tractor, including the General Terms and Conditions;

2. Exhibit A - DOL Wage Determination. ~te - Buildir.g (Hillsborough County in New
Hampshire), dated 04/01/2016; :

3. Exhibit B - Tyco Proposal, dated5/25/. 16 - “CTV;

4. Exhibit C - Tyco Proposal, daic. ' 4/01/20 6 — Access System;

5. Exhibit D - Tyco Proposal, dated - ?5/20 16 — Gate Intercom,

6. Exhibit E - Tyco Proposal, dated 4/1. 2016 — Gate Intercom;

7. Exhibit F - Contract Timeline;

8. Exhibit G - Special Provisions , Federal Clauses;

9. Performance Bond;

10. Insurance Certificate;
11. Executed amendments issued after execution of this Agreement; and
12. Fully Executed City of Nashua Purchase Order

The Contract represents the entire and integrated agreement between the parties and supersedes prior
negotiations, proposals, representations or agreements, either written or oral. Any other documents which
are not listed in this Article are not part of the Contract.

In the event of a conflict between the terms of the Proposal and the terms of this Agreement, a written

change order and/or fully executed Owner Purchase Order, the terms of this Agreement, the written change
order or the fully executed Owner Purchase Order shall control over the terms of the Proposal.
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ARTICLE 2 — DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION DATE

The date of commencement shall be the date of the Notice to Proceed. Substantial Completion shall be

ARTICLE 3 - CONTRACT SUM

Subject to additions and deductions by Change Order, the Owner shall pay Contractor, in accordance with
the Contract Documents, the Contract Sum of’

(6] )
The Contract Sum shall include all items and services necessary for the proper execution and completion of
the Work.

ARTICLE 4 — INSURANCE AND INDEMNIFICATION

Contractor shall carry and maintain in effect during the performance of services under this contract:

> General liability insurance in the amount of $1,000,000 per occurrence; $2,000,000 aggregate;
> Motor Vehicle Liability: $1,000,000 Combined Single Limit;

*Coverage must include all owned, non-owned and hired vehicles.

» Workers’ Compensation Coverage in compliance with the State of NH Statutes,
$100,000/$500,000/$100,000.

Contractor and subcontractors at every tier will fully comply .vith . Y RSA Chapter 281-A,
“Workers’ Compensation”.

The parties agree that Contractor shall have the status of and shall pc. “>rm all work under this contract as an
independent contractor, maintaining control over all it, _>nsultans, sub consultants, contractors, or
subcontractors. The only contractual relationship creatcd oy ais contract is between the City and
Contractor, and nothing in this contract shall cro.  any contractual relationship between the City and
Contractor’s consultants, sub consultants, cg. wactcrs, or oubcontractors. The parties also agree that
Contractor is not a City employee and that there sh. '« be nu.

Withholding of income taxes ty *he City:

Industrial insurance coverage prov. 'ad by the City;

Participation in group insurance plans ~hich may be available to employees of the City;
Participation or contributions by either the independent contractor or the City to the public
employee’s retirement system;

5. Accumulation of vacation leave or sick leave provided by the City;

6. Unemployment compensation coverage provided by the City.

el NS

Contractor will provide the Owner with certificates of insurance for coverage as listed below and
endorsements affecting coverage required by the contract within ten calendar days after the City issues the
notice of award. The Owner requires thirty days written notice of cancellation or material change in
coverage. The certificates and endorsements for each insurance policy must be signed by a person
authorized by the insurer and who is licensed by the State of New Hampshire. General Liability and Auto
Liability policies must name the Owner as an additional insured and reflect on the certificate of
insurance. Contractor is responsible for filing updated certificates of insurance with the Owner's Risk
Management Department during the life of the contract.

» All deductibles and self-insured retentions shall be fully disclosed in the certificate(s) of insurance.
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> If aggregate limits of less than $2,000,000 are imposed on bodily injury and property damage,
Contractor must maintain umbrella liability insurance of at least $1,000,000. All aggregates must
be fully disclosed on the required certificate of insurance.

» The specified insurance requirements do not relieve Contractor of its responsibilities or limit the
amount of its liability to the City or other persons, and Contractor is encouraged to purchase such
additional insurance, as it deems necessary.

» The insurance provided herein is primary, and no insurance held or owned by the Owner shall be
called upon to contribute to a loss.

» Contractor is responsible for and required to remedy all damage or loss to any property, including
property of the City, caused in whole or part by Contractor or anyone employed, directed, or
supervised by Contractor.

Regardless of any coverage provided by any insurance, Contractor agrees to indemnify and shall defend
and hold harmless the City, its agents, officials, employees and authorized representatives and their
employees from and against any and all suits, causes of action, legal or administrative proceedings,
arbitrations, claims, demands, damages, liabilities, interest, attorney’s fees, costs and expenses of any
kind or nature in any manner caused, occasioned, or contributed to in whole or in part by reason of any
negligent act, omission, or fault or willful misconduct, whether active or passive, of Contractor or of
anyone acting under its direction or control or on its behalf in connection with or incidental to the
performance of this contract. Contractor’s indemnity, defense and hold harmless obligations, or
portions thereof, shall not apply to liability caused by the sole negligence or willful misconduct of the
party indemnified or held harmless.
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General Terms and Conditions

ARTICLE 5 - GENERAL PROVISIONS

1.

The Contract represents the entire and integrated agreement between the parties and supersedes
prior negotiations, representations or agreements, either written or oral. The Contract may be
amended or modified only by a written modification.

The term “Work” means the construction and services required by the Contract Documents, and
include all other labor, materials, equipment and services provided by the Contractor to fulfill the
Contractor’s obligations.

The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the Work by the Contractor. The Contract Documents are complementary, and what
is required by one shall be as binding as if required by all.

In the case of a discrepancy, calculated dimensions will govern over scaled dimensions, Contract
Drawings will govern over Standard Specifications, and Technical Specifications will govern over
both Contract Drawings and Standard Specifications. In the case of a discrepancy between the
Agreement and other Contract Documents, the more specific or stringent obligation or requirement
to the benefit of the Owner shall take precedence.

The Contractor shall take no advantage of any apparent error or omission in the Contract Drawings
or Technical Specifications, and the Engineer will be permitted to make such corrections and
interpretations as may be deemed necessary to fulfill the intent of the Contract Documents.

ARTICLE 6 — OWNER

1.

v

Except for permits and fees, which are the responsibility of . = Contractor under the Contract
Documents, the Owner shall obtain and pay for other necessary ap, “ovals, easements, assessments
and charges.

If the Contractor fails to correct Work that is not in acc. -drace with the Contract Documents, the
Owner may direct the Contractor in writing to stop the Wor: “mntil the correction is made.

If the Contractor defaults or neglects to carry ...* the Wo < in accordance with the Contract
Documents and fails within a seven day period at er .ec. "yt of written notice from the Owner to
correct such default or neglect with diligen~ = and prcmptness, the Owner may, without prejudice to
other remedies, correct such deficiencic© In such ca.e, a Change Order shall be issued deducting
the cost of correction from payments due v. > Cu....o.ctor.

The Owner reserves the right to riiso. * co, “truction or operations related to the project with the
Owner’s own forces, and to = vard sep. -ate contracts in connection with other portions of the
project.

The Contractor shall coordinate and « operate with separate Contractors employed by the Owner.
Costs caused by delays or by improperly timed activities or defective construction shall be borne by
the responsible party.

ARTICLE 7 — CONTRACTOR

1.

Execution of the Contract by the Contractor is a representation that the Contractor has visited the
site, become familiar with local conditions under which the Work is to be performed and correlated
personal observations with requirements of the Contract Documents.

The Contractor shall carefully study and compare the Contract Documents with each other and with
information furnished by the Owner. Before commencing activities, the Contractor shall: (1) take
field measurements and verify field conditions; (2) carefully compare this and other information
known to the Contractor with the Contract Documents; and (3) promptly report errors,
inconsistencies or omissions discovered to the Owner.

Within ten (10) days of notification of award, and prior to commencement of work, the Contractor
shall obtain and forward to Owner a Performance Bond and a Payment Bond representing 100% of
the contract work
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10.

11.

12.

13.

14.

15.

16.

The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention.

The Contractor shall be solely responsible for and have control over construction means, methods,

techniques, sequences and procedures, and for coordinating all portions of the Work.

The Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the

Owner the names of subcontractors or suppliers for each portion of the Work. The Owner will

promptly reply to the Contractor in writing if, after due investigation, he has reasonable objection to

the subcontractors or suppliers listed.

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for

labor, materials, equipment, tools, utilities, transportation, and other facilities and services

necessary for proper execution and completion of the work.

The Contractor shall deliver, handle, store and install materials in accordance with manufacturers’

instructions.

The Contractor warrants to the Owner that (1) materials and equipment furnished under the contract

will be new and of good quality unless otherwise required or permitted by the Contract Documents;

(2) the Work will be free from defects not inherent in the quality required or permitted; and (3) the

Work will conform to the requirements of the Contract Documents.

The Contractor shall pay sales, consumer, use and similar taxes that are legally required when the

Contract is executed.

The Contractor shall obtain and pay for the building permit and other permits and governmental

fees, licenses and inspections necessary for proper execution and completion of the Work.

The Contractor shall comply with and give notices required by agencies having jurisdiction over the

Work. If the Contractor performs Work knowing it to be contrary to laws, statutes, ordinances

building codes, and rules and regulations without notice to the Owner, the Contractor shall assume

full responsibility for such Work and shall bear the attributable costs. The Contractor shall promptly

notify the Owner in writing of any known inconsistencies in t'ie Contract Documents with such

governmental laws, rules and regulations.

The Contractor shall promptly review, approve in writir;. and s. mit Shop Drawings, Product

Data, Samples and similar submittals required by the’ Cortract Dgcuments.  Shop Drawings,

Product Data, Samples and similar submittals are not Con. ».t Documents.

The Contractor shall confine operations at the site to areas , »rmitted by law, ordinances, permits,

the Contract Documents and the Owner.

The Contractor shall be responsible for cutting, fittiag or p.cching required completing the Work or

to make its parts fit together properly.

The Contractor shall keep the premises” nd s .rround.ng area free from accumulation of debris and

trash related to the Work.

Contractor warrants and guarante.s to © ner, r___years, upon completion of work, that all Work

will be in accordance with the _ ntract D cuments and will not be defective. Contractor’s warranty

and guarantee hereunder excludes « ~fects or damage caused by:

> Abuse, modification, or in. Joper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

> Normal wear and tear under normal usage.

ARTICLE 8 - CHANGES IN THE WORK

1.

After execution of the Contract, changes in the Work may be accomplished by Change Order or by
order for a minor change in the Work. The Owner, without invalidating the Contract, may order
changes in the Work within the general scope of the Contract consisting of additions, deletions or
other revisions, the Contract Sum and Contract Time being adjusted accordingly.

A Change Order shall be a written order to the Contractor signed by the Owner to change the Work,
Contract Sum or Contract Time.

Change Order requests must include material and equipment cost plus labor with a profit margin of
no more than 10%. Change Orders may require approval by the Owner Board of Public Works and
the Owner Finance Committee vote prior to proceeding.
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4.

The Owner will have authority to order minor changes in the Work not involving changes in the
Contract Sum or the Contract Time and not inconsistent with the intent of the Contract Documents.
Such changes shall be written orders and shall be binding on the Owner and Contractor. The
Contractor shall carry out such written orders promptly.

If concealed or unknown physical conditions are encountered at the site that differ materially from
those indicated in the Contract Documents or from those conditions ordinarily found to exist, the
Contract Sum and Contract Time shall be subject to equitable adjustment following authorization of
the Owner to the charges.

ARTICLE 9 — TIME

1.
2.

Time limits stated in the Contract Documents are of the essence to the Contract.

If the Contractor is delayed at any time in progress of the Work by changes ordered in the Work, or
by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond
the Contractor’s control, the Contract Time shall be extended by Change Order for such reasonable
time as may be determined.

ARTICLE 10 — PAYMENTS AND COMPLETION

1.

The Contract Sum stated in the Agreement, including authorized adjustments, is the total amount
payable by the Owner to the Contractor for performance of the Work under the Contract
Documents.

At least ten days before the date established for each progress payment, the Contractor shall submit
an itemized Application for Payment for operations completed in accordance with the values stated
in the Agreement. Such application shall be supported by such ata substantiating the Contractor’s
right to payment as the Owner may reasonably require.

Application for Payment performed under this agreement st:zll' be su. mitted directly to:

City of Nashua
Accounts Payable

PO Box 2019

Nashua, NH 03061-2019
Attn:

To facilitate the proper and timely p. men. of applications, the Owner requires that all
applications contain a valid PURZHA. ™ Or». "R NUMBER.

The Contractor warrants that title . - all Y/ork covered by an Application for Payment will pass to
the Owner no later than the time of p jment. The Contractor further warrants that upon submittal
of an Application for Payment, all Work for which Certificates for Payment have been previously
issued and payments received from the Owner shall, to the best of the Contractor’s knowledge,
information and belief, be free and clear of liens, claims, security interests or other encumbrances
adverse to the Owner’s interests.

OWNER shall make payments on the basis of Contractors Application for Payment, approximately
30 days from the time the final payment application is received by the Owner, depending upon the
timing of submittals and approvals.

The Contractor shall promptly pay each Subcontractor and material supplier out of the amount paid
to the Contractor on account of such entities’ portion of the Work.

The Owner shall have no responsibility for the payment of money to a Subcontractor or material
supplier.

An Application for Payment, a progress payment, or partial or entire use or occupancy of the
project by the Owner shall not constitute acceptance of Work not in accordance with the
requirements of the Contract Documents.
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9. Substantial completion is the stage in the progress of the Work when the Work or designated
portion thereof is sufficiently complete in accordance with the Contract Documents so the Owner
can occupy or utilize the Work for its intended use.

10. When the Work or designated portion thereof is substantially complete, the Contractor and Owner
shall establish responsibilities for completion and shall fix the time within which the Contractor
shall finish all items on the list accompanying the Certificate. Warranties required by the Contract
Documents shall commence on the date of Substantial Completion of the Work or designated
portion thereof unless otherwise provided in the Certificate of Substantial Completion.

11. Upon receipt of a final Application for Payment, the Owner will inspect the Work. When he finds
the Work acceptable and the Contract fully performed, the Owner will promptly issue a final
Certificate for Payment.

12. Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute
a waiver of claims by that payee except those previously made in writing and identified by that
payee as unsettled at the time of final Application for Payment.

ARTICLE 11- PROTECTION OF PERSONS AND PROPERTY

1. The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions
and programs, including all those required by law in connection with performance of the Contract.
The Contractor shall promptly remedy damage and loss to property caused in whole or in part by
the Contractor, or by anyone for whose acts the Contractor may be liable.

ARTICLE 12 —- CORRECTION OF WORK

1. The Contractor shall promptly correct Work rejected by the Cwner as failing to conform to the
requirements of the Contract Documents. The Contractor shiai. hear the cost of correcting such
rejected work

2. In addition to the Contractor’s other obligations inc'iding warran.es under the Contract, the
Contractor shall, for a period of one year after Su. tintial Completion, correct work not
conforming to the requirements of the Contract Dacuments.

3. If the Contractor fails to correct nonconforming ~. '~ withi:i a reasonable time, the Owner may
correct it and the Contractor shall reimburse the Owae: for .ne cost of the correction.

ARTICLE 13 — PROHIBITED INTERESTS

Contractor shall not allow any officer or.cmplo, ‘e o: ‘he City to have any indirect or direct interest in this
contract or the proceeds of this contrac. . Contra tor warrants that no officer or employee of the City has
any direct or indirect interest, whether cor. -actuz., non-contractual, financial or otherwise, in this contract
or in the business of the Contractor. Contraci. ~also warrants that it presently has no interest and that it will
not acquire any interest, direct or indirect, which would conflict in any manner or degree with the
performance of services required to be performed under this contract. Contractor further warrants that no
person having such an interest shall be employed in the performance of this contract. If any such interest
comes to the attention of Contractor at any time, a full and complete disclosure of the interest shall be
immediately made in writing to the City. If City determines that a conflict exists and was not disclosed to
the City, it may terminate the contract at will or for cause.

ARTICLE 14 - TERMINATION OF THE CONTRACT
1. Termination, Abandonment, Or Suspension At Will. The Owner, in its sole discretion, shall
have the right to terminate, abandon, or suspend all or part of the project and contract at will. If the

Owner chooses to terminate, abandon, or suspend all or part of the project, it shall provide
Contractor 10 day’s written notice of its intent to do so.

Page 7 of 9



If all or part of the project is suspended for more than 90 days, the suspension shall be treated as a
termination at will of all or that part of the project and contract.

Upon receipt of notice of termination, abandonment, or suspension at will, Contractor shall:

a. Immediately discontinue work on the date and to the extent specified in the notice.
b. Provide the Owner with a list of all unperformed services.
c. Place no further orders or sub-contracts for materials, services, or facilities, other than as

may be necessary or required for completion of such portion of work under the contract that
is not terminated.

d. Immediately make every reasonable effort to obtain cancellation upon terms satisfactory to
the Owner of all orders or sub contracts to the extent they relate to the performance of work
terminated, abandoned, or suspended under the notice, assign to the Owner any orders or
sub contracts specified in the notice, and revoke agreements specified in the notice.

€. Not resume work after the effective date of a notice of suspension until receipt of a written
notice from the Owner to resume performance.

In the event of a termination, abandonment, or suspension at will, Contractor shall receive all amounts due
and not previously paid to Contractor for work satisfactorily completed in accordance with the contract
prior to the date of the notice and compensation for work thereafter completed as specified in the notice. No
amount shall be allowed or paid for anticipated profit on unperformed services or other unperformed work.

2. Termination for Cause. This agreement may be terminated by the Owner on 10 calendar day’s
written notice to Contractor in the event of a failure by Contractor to adhere to any or all the terms
and conditions of the contract or for failure to satisfactorily, in the sole opinion of the Owner, to
complete or make sufficient progress on the work in a timely and professional manner. Contractor
shall be given an opportunity for consultation with the Ow:er rior to the effective date of the
termination. Contractor may terminate the contract on 10 ¢aiendar 'ays written notice if, through
no fault of Contractor, the Owner fails to pay Contract-r for 45 days after the date of approval by
the Owner of any Application for Payment.

Upon receipt of notice of termination for cause, Contractor s... '

a. Immediately discontinue work on the date a1 to u ¢ extent specified in the notice.
b. Provide the Owner with a list of ali . nerforiaed services.
c. Place no further orders or sub- ~ntre :ts for :naterials, services, or facilities, other than as

may be necessary or required for c. pletion of such portion of work under the contract that
is not terminated.

d. Immediately make evei, reasona. 'e effort to obtain cancellation upon terms satisfactory to
the Owner of all orders or . b cor.tracts to the extent they relate to the performance of work
terminated, abandoned, or su. sended under the notice, assign to the Owner any orders or
sub contracts specified in the notice, and revoke agreements specified in the notice.

e. Not resume work after the effective date of a notice of termination unless and until receipt
of a written notice from the Owner to resume performance.

In the event of a termination for cause, Contractor shall receive all amounts due and not previously paid to
Contractor for work satisfactorily completed in accordance with the contract prior to the date of the notice,
less all previous payments. No amount shall be allowed or paid for anticipated profit on unperformed
services or other unperformed work. Any such payment may be adjusted to the extent of any additional
costs occasioned to the Owner by reasons of Contractor's failure. Contractor shall not be relieved of liability
to the Owner for damages sustained from the failure, and the Owner may withhold any payment to the
Contractor until such time as the exact amount of damages due to the Owner is determined. All claims for
payment by the Contractor must be submitted to the Owner within 30 days of the effective date of the notice
of termination.
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If after termination for the failure of Contractor to adhere to any of the terms and conditions of the contract
or for failure to satisfactorily, in the sole opinion of the Owner, to complete or make sufficient progress on
the work in a timely and professional manner, it is determined that Contractor had not so failed, the
termination shall be deemed to have been a termination at will. In that event, the Owner shall, if necessary,
make an adjustment in the compensation paid to Contractor such that Contractor receives total
compensation in the same amount as it would have received in the event of a termination-at-will.

General Provisions for Termination. Upon termination of the contract, the Owner may take over the
work and prosecute it to completion by agreement with another party or otherwise. Upon termination of the
contract or in the event Contractor shall cease conducting business, the Owner shall have the right to solicit
applications for employment from any employee of the Contractor assigned to the performance of the
contract. Neither party shall be considered in default of the performance of such obligations is prevented or
delayed by any cause, existing or future, which is beyond the reasonable control of such party. Delays
arising from the actions or inactions of one or more of Contractor's principals, officers, employees, agents,
sub-contractors, sub consultants, vendors, or suppliers are expressly recognized to be within Contractor's
control.

ARTICLE 15- MISCELLANEOUS PROVISIONS

1. Neither party to the Contract shall assign the Contract as a whole without written consent of the
other.

2. Tests, inspections and approvals of portions of the Work required by the Contract Documents or by

laws, ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made

at an appropriate time.

If additional testing is required, the Contractor shall perform thes< tests.

4. The Owner shall pay for tests except for testing Work frun ' to be defective for which the
Contractor shall pay.

5. This Contract shall be governed exclusively by the lav s of the State of New Hampshire and any
claim or action brought relating to this contract, the work ‘crformed or contracted to be performed
thereunder, or referable in anyway thereto shall be brc eht in Hillsborough County (New
Hampshire) Superior Court Southern Judicial Distiiv. = in the New Hampshire 9th Circuit Court—
Nashua and not elsewhere

W

IN WITNESS WHEREOF, the parties hei. » have ¢ used this contract to be signed and intend to be legally
bound thereby.

City of Nashua, NH (signature) Contractor (signature)

James Donchess, Mayor
(Printed Name and Title) (Printed Name and Title)

Date Date
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4/4/2016 www.wdol.goviwdol/scafiles/davisbacor/NH12.dvbdv=3 EXHIBIT A
General Decision Number: NH160012 04/01/2016 NH12
Superseded General Decision Number: NH20156012
State: New Hampshire
Construction Type: Building
County: Hillsborough County in New Hampshire.

BUILDING CONSTRUCTION PROJECTS (does not include single family
homes or apartments up to and including 4 stories).

Note: Under Executive Order (EO) 13658, an hourly minimum wage
of $10.15 for calendar year 2016 applies to all contracts
subject to the Davis-Bacon Act for which the solicitation was
issued on or after January 1, 2015. If this contract is covered
by the EO, the contractor must pay all workers in any
classification listed on this wage determination at least
$10.15 (or the applicable wage rate listed on this wage
determination, if it is higher) for all hours spent performing
on the contract in calendar year 2016. The EO minimum wage rate
will be adjusted annually. Additional information on contractor
requirements and worker protections under the EO is available
at www.dol.gov/whd/govcontracts.

Modification Number Publication Date

0 01/08/2016
1 01/15/2016
2 01/29/2016
3 04/01/2016

ASBEQ006-003 12/01/2015

Rates ‘-ges
ASBESTOS WORKER/HEAT & FROST
INSULATOR. s vt everoesoncnnsonnes $ 29..° 18.15
CARP@118-006 04/01/2015
Rates Fringes
CARPENTER (Acoustical Ceiling
Installation, Drywall
Hanging, Form Work and Floor
Layer Including Carpet,
Hardwood and Resilient).......... $ 26.19 18.89
ELEC@4906-004 09/01/2015
Rates Fringes
ELECTRICIAN
Electrician......coveevvnnnn $ 28.00 18.69
Low Voltage Wiring
Installer......couvens ceee..$ 19,34 16.43

ELEVO0R4-002 01/01/2016

http:/Amwww.wdol.goviwdol/scafiles/davisbacorvNH 12.dvb?v=3 15



4/4/2016 www.wdol.goviwdol/scafiles/davisbacoryNH12.dvb?v=3
Rates Fringes
ELEVATOR MECHANIC......ovvevennne $ 54.53 29,985

a. PAID HOLIDAYS: New Year's Day, Memorial Day, Independence
Day, Labor Day, Veterans' Day, Thanksgiving Day, Christmas
Day and the Friday after Thanksgiving.

b. VACATION: Employer contributes 8% of basic hourly rate for
5 years or more of service; 6% of basic hourly rate for 6

months to 5 years of service as

* TRON@OO7-007 03/16/2016

vacation pay credit.

Rates Fringes
IRONWORKER (Reinforcing and
Structural). v iiiieenreeneeeens $ 23.68 21.14
SHEE®917-013 01/01/2013

Rates Fringes
SHEET METAL WORKER (HVAC Duct
Work Only)...icvueenronnns creeessd 28,35 23.52

SUNH2011-008 02/22/2011

Rates Fringes
BRICKLAYER....... D .$ 25.43 ey
CARPENTER (Drywall
Finishing/Taping Only)........... $ 27.02 11.69
CARPENTER, Excludes
Acoustical Ceiling
Installation, Drywall
Finishing/Taping, Drywall
Hanging, and Formwork............ $ 23.04 7.98
CEMENT MASON/CONCRETE FINISHER...$ 21.50 0.00
GLAZIER. .. eivevroeenennes cessese $ 25.50 5.98
LABORER: Common or General,
Including Brick Mason Tenders....$ 15.88 5.20
OPERATOR: Backhoe.....iveevsoese $ 19.37 6.28
OPERATOR: Excavator............. $ 20.45 6.79
OPERATOR: Loader......cceeeeees .$ 22.03 0.95
PAINTER: Brush and Roller.......$ 16.07 0.00
PLUMBER/PIPEFITTER, Includes
HVAC Pipe Work............ ceeeees$ 24.30 6.53

http:/mwww.wdol.goviwdol/scafiles/davisbacon/NH12.dvb?v=3
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ROOFER..... P, i I A 11 3.25
SPRINKLER FITTER (Fire

Sprinklers)...coiiiiiiiiiirennnns $ 25.63 7.40
TRUCK DRIVER.....eevu. Cereee $ 20.80 2.64

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in-the area covered by the wage
determination. The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is a union rate (current union negotiated rate for lccal),
a survey rate (weighted average rate) or a union averagc rat:
(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation ide:ic. “ier enclosed
in dotted lines beginning with characters ¢ er —han "5U" or
"UAVG" denotes that the union classification o 4 race were
prevailing for that classification in *ihe s. 'vey Example:
PLUM@198-0805 ©7/01/2014. PLUM is an z.‘reviat on’ identifier of
the union which prevailed in the survey ‘or tiis
classification, which in this example wou- ' pe Plumbers. 0198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local @198. The next number,
005 in the example, is an internal number used in processing
the wage determination. ©7/01/2014 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survey Rate Identifiers

Classifications listed under the "SU" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA2012-0607 5/13/2014. SU indicates

http:/Mmww.wdol.goviwdol/scafiles/davisbacorVNH12.dvb?v=3
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the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
©8/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCES>

1.) Has there been an initial decision in the-u. “ter? This can
be:

* an existing published wage determinacion

* a survey underlying a wage determi. »tion
a Wage and Hour Division letter sett. g fo‘th a position on
a wage determination matter

* 3 conformance (additional classificaticn and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

http:/iwww.wdol.goviwdol/scafiles/davisbacon/NH12.dvb?v=3
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2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION

http:/mww.wdol.goviwdol/scafiles/davisbacorVNH12.dvb?v=3
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EXHIBIT B

Proposal for
Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060
03/25/2016

This Tyco Integrated Security Proposal (the “Proposal’) contains Tyco proprietary and
business confidential information and may not be shared wit": third parties without the prior
written consent of Tyco. Tyco’s provision of the equipment, <, stems, and/or services described
in this Proposal is expressly conditioned upon Company’s ~cceptance of the terms and
conditions of the standard Tyco Integrated Security “AGREEME :T" COMMERCIAL TERMS
AND CONDITIONS posted on http://www.tycois.co. "/standardtandc. The system design
and specified equipment are subject to final approval b, vour local fire department or other
authority having jurisdiction. This Proposal is valic .~ 2 penod of sixty (60) days from the above
date and any deletions or additions to this Proposz | rnay result in changes to the pricing and/or
terms and conditions.

Inquiries reg7rding 1. s p.oposal may be directed to:

Tyle Dzvoe

Tyco \ntegrated Security
Cell Phone #: 603.706.0534
Email: tylerdevoe@tyco.com

© 2015 Tyco - All rights reserved. Tyco, the Tyco logo are service/trademarks of Tyco. All other product names
and/or company names used herein may be protected as trademarks of their respective owners.
TYCO CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION



Nashua Wastewater Treatment Facility
c a Sawmill Rd
Nashua, NH 03060

Integrated SE(,'urity Estimate Name: Nashua Wastewater Treatment IP CCTV 1-4-16

DATE 03/25/2016
DEAR Nick Miseirvitch:

Thank you for allowing Tyco Integrated Security (Tyco) the opportunity to provide Nashua
Wastewater Treatment Facility with our proposal for Nashua Wastewater Treatment I[P CCTV
1-4-16.

As an industry leader, Tyco’s desire is to bring experience, industry insight and value to our
customers by providing solutions that deliver lasting results while help keeping risk to a
minimum. Your business is our business and helping to reduce your losses while improving
operations means Tyco is consistently evaluating your issues and needs.

Tyco provides integrated security solutions to businesses like yours throughout the world. In
North America, Tyco maintains over 200 full-service brick and mortar offices, staffed by more
than 10,000 company-trained employees, including over 3,700 service personnel. With
unparalleled presence across the U.S., Tyco service and installation teams are specially
trained and focused on our technology offerings.

We are proud of our history, financial strength and depth and bre.. ‘th of services we offer and
| look forward to discussing our proposal with you an< sho~ing you why Tyco is the premier
leader in the electronic security industry.

| offer you my personal commitment to help ensure Tyco ~ieets your business needs.

Sincerely,

Tyler Devoe
Commercial Business Solutions

License Information: AL 2014/15-1498,1499,1500,1501,1502, 47,594,595 The Security Industry is governed by the rules and regulations of the Alabama
Electronic Security Board of Licensure. If you would like information on these rules and regulations or would like to register a complaint you can contact the Board at:
AESBL 7956 Vaughn Rd., Montgomery 36116, (334) 264-9388 Fax: 334-264-9332 AK 38381, 5430 Fairbanks Street, Suite 8 Anchorage, AK 99507 AR
0030740116, 003587, Regulated by Arkansas Bd. of Private Investigators & Private Security Agencies, #1 State Police Plaza Dr., Little Rock 72209, (501) 618-8600
AZ ROC281489 CA ACO7207, 977249; alarm company operators are licensed and regulated by the Bureau of Security & Investigative Services, Dept. of Consumer
Affairs, Sacramento, CA 95814 DC ECS1327 FL EF20000413, EF20000890, EF20000341,EF0000478 GA LVA002833, LVA205386, LVA204776, LVA205526,
LVU001160, LVU004635 HI CT-32427 IL. 127001526 MA 45-C M1 3601206461, 5103373, 6060 Torrey Rd. Suite F Flint, Ml 48504; MN TS651063 MS 15024088 NC
846-CSA, 4901 Glenwood Ave., Suite 200, Raleigh, NC 27612, (919) 788-5320 NM 375283 NV 0077542 NY 12000305846, Licensed by NYS Dept. of State OH
E16782, 50-18-1052, 50-25-1050, 50-29-0003, 50-48-1032, 50-67-1119, 53-31-1582 OK 67 OR CLE322, 197010; PA Pennsylvania Home Improvement Contractor
Registration Number; PA010083 Rl 18004, TSC2726, AF-09170 TN C-1704,-1705,-1706,-1707,-1708,-1709,-1710,-1711 TX B005386, 4200 Buckingham Road Ste
150, Ft. Worth, TX 76115 — Dept of Public Safety, Private Security 5805 N. Lamar Blvd, Austin 78752 UT 8380557-6501 VA 11-7587, 11-7580, 11-7575, 11-7591,
11-7589, 11-7578, 2705147765A WA TYCOIIS88600,11824 N Creek Pkwy. #105, Bothell, WA 98011 WV 050291.

Mississippi: MS 15024088. sce a comprehensive list of licenses on www.tycois.com/about-us/egal California Customers Only: Upon
completion of the installation of the alarm system, the alarm company shall thoroughly instruct the purchaser in the proper use of the alarm system. Failure by the
licensee, without legal excuse, to substantially commence work within 20 days from the approximate date specified in the agreement when the work will begin is a

violation of the Alarm Company Act.

© 2015 Tyco - All rights reserved. Tyco and the Tyco logo are service/trademarks of Tyco. All other product names and/or
company names used herein may be protected as trademarks of their respective owners.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 2 of 6

©TYCO 2015. ALL RIGHTS RESERVED



Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Nashua Wastewater Treatment IP CCTV 1-4-16

PAYMENT OPTIONS
Outright Sale Option
Provides your business with ownership of the electronic security equipment upon purchase.

Installation Investment Package: $49472.79

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 3 of 6

©TYCO 2015. ALL RIGHTS RESERVED
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Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060

Integrated sgcurity Estimate Name: Nashua Wastewater Treatment IP CCTV 1-4-16

SCOPE OF WORK FOR Nashua Wastewater Treatment Facility

This proposal presented by Tyco is being provided at the request of Nashua Wastewater Treatment
Facility to successfully meet the specifications of the Nashua Wastewater Treatment IP CCTV 1-4-16

Project at the Sawmill Rd, , Nashua, NH 03060 location.

We propose to install and maintain a Video system which will consist of the following:

Contact Information:

System Operation:

Please contact Nick Miseirvitch at (603)
589-3305 or at
MiseirvitchN@nashuanh.gov

Tyco Integrated Security shall:

A. Install (1) American Dynamics NVR
capable of handling (128) IP cameras with
36TB HLb that will record (8) IP cameras
on mou.  detection only at 12 FPS. The
NVR'will L. -local only and will be located in
*he coffice at \ 1e main entry. City of Nashua
1.5 provide (3) 120V outlets at the location
of v » DVR for the DVR itself, monitor and
PoE switch.

b. .nstall (1) 17" LCD monitor that will be
located next to the NVR

C. Install (2) Transition 24-Port Gigabit PoE
switch at the location of the NVR

D. Install (8) lllustra Pro 3 Megapixel IP
cameras that are outfitted with infrared night
vision, vandal proof housing and wall
mounts. The cameras will be located on the
exterior of the facility and will view the
following:

1. Viewing Entry Lot and Entry Driveway
2. Viewing Sewer Dumping Station

3. Viewing Right Side Lot and Drive
Between Buildings

4. Viewing Basins and Overhead Doors
5. Viewing Lot Between Buildings on Left
Side of Building

6. Viewing Left Side of Building Drive -
Toward Rear of Building

7. Main Entry Door

8. Front Entry Lot

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION

Page 4 of 6
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Nashua Wastewater Treatment Facility
c a Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Nashua Wastewater Treatment IP CCTV 1-4-16

E. Program NVR
F. Train end-user on basic use of the
system after installation

Programming Info: Cameras will record at 12 FPS on motion
detection only.
Site Conditions: Existing wastewater treatment plant

building with drop ceiling in some areas and
hard ceiling in others.

Customer Expectations: M-F 8-5

Training Expectations: Tyco technician shall train customer on
basic use of the camera system after
installation

Customer Responsibilities / Tyco Exclusions: The City of Nashua is responsible for the
following:

1. Provide (4) 120V electrical outlets at
location of the NVR, Monitor and PoE
switch
2. Pro. e access to all areas required for
insta latic. between 8am and 5pm
fonday-Fric ~y.
" Br. present during camera sight-ins to
en. ‘ire the views are satisfactory.
4. Be sresent on the last day of the
.. ~tallation for end-user training with the
technician.

Documentation Needs: Drawings to be completed upon signed
contract

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 5 of 6
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Nashua Wastewater Treatment Facility
c a Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Nashua Wastewater Treatment IP CCTV 1-4-16

BILL OF MATERIALS FOR Nashua Wastewater Treatment Facility

Nashua Wastewater Treatment IP CCTV 1-4-16 System

QTY PRODUCT CODE DESCRIPTION LOCATION
ADLCD17GB 17" LCD 1280x1024
1 Resolution, DVI-D, VGA,
Audio
ADVER36R5DF VIDEOEDGE RACK MOUNT
1 NVR, 4 IP CAMERA
LICENSES, 36TB RAID 5 (42
TOTAL), 4 NIC, R
8 ADCIM6WALLBK lllustra 600 wall mount indoor
outdoor black adapter Kit
IPS03D20CBIT ILLUSTRA PRO 3MP
8 MINIDOME, 3-9MM,
OUTDOOR, VANDAL, ClL EAR,
BLACK, TDN WI/IR, TWOR
8 ADVECO01-ICF VE NVR Camera Lic :ns.
w/purchase of llli:_tra Can. ~ra
TRANSITION TRANSITION
2 SM24TAT4XA-NA 24-Port | SM24TAT4XA-N.' 24-Port GB
GB PoE Switch PoE Switch
4 Transition TN-SFP-SX Transitio.. “<P Mod .es

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 6 of 6

©TYCO 2015. ALL RIGHTS RESERVED
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EXHIBIT C

Proposal for
Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060
04/01/2016

This Tyco Integrated Security Proposal (the “Proposal’) contains Tyco proprietary and
business confidential information and may not be shared wit': third parties without the prior
written consent of Tyco. Tyco’s provision of the equipment, s, stems, and/or services described
in this Proposal is expressly conditioned upon Company's >cceptance of the terms and
conditions of the standard Tyco Integrated Security “AGREEME T" COMMERCIAL TERMS
AND CONDITIONS posted on http://www.tycois.co. V/<tandardtandc. The system design
and specified equipment are subject to final approval b, vour local fire department or other
authority having jurisdiction. This Proposal is valic ..~ 2 period of sixty (60) days from the above
date and any deletions or additions to this Proposz|:nay result in changes to the pricing and/or
terms and conditions.

Inquiries regsrding 1. 's p. oposal may be directed to:

Tyle  Dzvoe

Tyco !ntegrated Security
Cell Phone #: 603.706.0534
Email: tylerdevoe@tyco.com

© 2015 Tyco - All rights reserved. Tyco, the Tyco logo are service/trademarks of Tyco. All other product names
and/or company names used herein may be protected as trademarks of their respective owners.
TYCO CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION



Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated security Estimate Name: Nashua Wastewater Treatment AC 7-16-15

DATE 04/01/2016
DEAR Nick Miseirvitch:

Thank you for allowing Tyco Integrated Security (Tyco) the opportunity to provide Nashua
Wastewater Treatment Facility with our proposal for Nashua Wastewater Treatment AC

7-16-15.

As an industry leader, Tyco’s desire is to bring experience, industry insight and value to our
customers by providing solutions that deliver lasting results while help keeping risk to a
minimum. Your business is our business and helping to reduce your losses while improving
operations means Tyco is consistently evaluating your issues and needs.

Tyco provides integrated security solutions to businesses like yours throughout the world. In
North America, Tyco maintains over 200 full-service brick and mortar offices, staffed by more
than 10,000 company-trained employees, including over 3,700 service personnel. With
unparalleled presence across the U.S., Tyco service and installation teams are specially
trained and focused on our technology offerings.

We are proud of our history, financial strength and depth-and brec ith of services we offer and
| look forward to discussing our proposal with you an< shoxing you why Tyco is the premier
leader in the electronic security industry.

| offer you my personal commitment to help ensure Tyco wieets your business needs.

Sincerely,

Tyler Devoe
Commercial Business Solutions

License Information: AL 2014/15-1498,1499,1500,1501,1502, 47,594,595 The Security Industry is govemed by the rules and regulations of the Alabama
Electronic Security Board of Licensure. If you would like information on these rules and regulations or would like to register a complaint you can contact the Board at:
AESBL 7956 Vaughn Rd., Montgomery 36116, (334) 264-9388 Fax: 334-264-9332 AK 38381, 5430 Fairbanks Street, Suite 8 Anchorage, AK 99507 AR
0030740116, 003587, Regulated by Arkansas Bd. of Private Investigators & Private Security Agencies, #1 State Police Plaza Dr., Little Rock 72208, (501) 618-8600
AZ ROC281489 CA ACO7207, 977249; alarm company operators are licensed and regulated by the Bureau of Security & Investigative Services, Dept. of Consumer
Affairs, Sacramento, CA 95814 DC ECS1327 FL EF20000413, EF20000890, EF20000341,EF0000478 GA LVA002833, LVA205386, LVA204776, LVA205526,
LVU001160, LVU004635 HI CT-32427 IL 127001526 MA 45-C M1 3601206461, 5103373, 6060 Torrey Rd. Suite F Flint, M! 48504; MN TS651063 MS 15024088 NC
846-CSA, 4901 Glenwood Ave., Suite 200, Raleigh, NC 27612, (919) 788-5320 NM 375283 NV 0077542 NY 12000305846, Licensed by NYS Dept. of State OH
E16782, 50-18-1052, 50-25-1050, 50-29-0003, 50-48-1032, 50-57-1119, 53-31-1582 OK 67 OR CLE322, 197010; PA Pennsylvania Home Improvement Contractor
Registration Number, PA010083 RI 18004, TSC2726, AF-09170 TN C-1704,-1705,-1706,-1707 ,-1708,-1709,-1710,-1711 TX B00536, 4200 Buckingham Road Ste
150, Ft. Worth, TX 76115 — Dept of Public Safety, Private Security 5805 N. Lamar Blvd, Austin 78752 UT 8390557-6501 VA 11-7587, 11-7580, 11-7575, 11-7591,
11-7589, 11-7578, 2705147765A WA TYCOIIS88600,11824 N Creek Pkwy. #105, Bothell, WA 98011 WV 050291.

Mississippi: MS 1 5024088. see a comprehensive list of licenses on www.tycois.com/about-us/legal. California Customers Only: Upon
completion of the installation of the alarm system, the alarm company shall thoroughly instruct the purchaser in the proper use of the alarm system. Failure by the
licensee, without legal excuse, to substantially commence work within 20 days from the approximate date specified in the agreement when the work will begin is a
violation of the Alarm Company Act.

© 2015 Tyco - All rights reserved. Tyco and the Tyco logo are serviceltrademarks of Tyco. All other product names and/or
company names used herein may be protected as trademarks of their respective owners.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 2 of 6

©TYCO 2015. ALL RIGHTS RESERVED



Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Nashua Wastewater Treatment AC 7-16-15

PAYMENT OPTIONS

Outright Sale Option
Provides your business with ownership of the electronic security equipment upon purchase.

Installation Investment Package: $20368.79

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 3 of 6
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Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integra ted Security Estimate Name: Nashua Wastewater Treatment AC 7-16-15

SCOPE OF WORK FOR Nashua Wastewater Treatment Facility

This proposal presented by Tyco is being provided at the request of Nashua Wastewater Treatment
Facility to successfully meet the specifications of the Nashua Wastewater Treatment AC 7-16-15 Project
at the Sawmill Rd, , Nashua, NH 03060 location.

We propose to install and maintain a Access system which will consist of the following:

Contact Information: Please contact Nick Miseirvitch at (603)
589-3305 or at
MiseirvitchN@nashuanh.gov

System Operation: Tyco Integrated Security shall:

1. Install (2) KT-400 control panel that will
be located in the office on the first floor near
the NVP.. I'he system will be tied into the
local arc » network and will be accessible
fro:m City 1 2l via the existing Kantech
software. Thy. door strikes will be powered
¢ “te KT-400 onboard power supply.

2. 1, ~tall (2) doors of access control on the
Main_ =ntry Door and Side Exit Door on the
. Jlevel. Both doors will include door
contacts, request to exit motion detectors,
card readers with keypads and door strikes
per subcontracted locksmith.

3. Install an Aiphone IP Audio/Video
Intercom Entry System. The system will
consist of (2) Master Stations, one is
located in the receptionist area and the
second is located in the SCADA monitoring
area. The system will also consist of (2)
door stations, one will be located at the
main entry door and the second will be
located at the side entry door. A visitor
would approach either of the door stations
and press the call button, Audio and Video
will then be connected to both of the (2)
Master Stations and the visitor will be
"buzzed" in by either Master Station by
pressing a button.

4. Program system and incorporate it into
the existing Kantech software at City Hall.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 4 of 6
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Integrated Security

Programming Info:

Site Conditions:

Customer Expectations:

Customer Responsibilities / Tyco Exclusions:

Documentation Needs:

©TYCO 2015. ALL RIGHTS RESERVED

Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060

Estimate Name: Nashua Wastewater Treatment AC 7-16-15

Doors will be locked at all times unless
otherwise stated by City of Nashua. System
will be tied into WAN and will be accessible
from EntraPass software at City Hall
Existing wastewater treatment plant
building with drop ceiling in some areas and
hard ceiling in others.

M-F 8-5

City of Nashua is responsible for the
following:

1. Provide (2) 120V outlets at the location of
the KT-400 control panels.

2. Provide (1) 120V outlet at the location of
the Aiphone intercom master station in the
downstairs office area.

3. Provide network connection at the
location ~.7the KT-400 control panel

4. Pro. ‘e necessary IT support including IP
Addi 3sse required to tie system in with
e«isting Enu ~Pass software at City Hall.

* Pr_vide access to all areas required for
ins allation between 8am and 5pm.

Draw .gs were not provided by the

< ~tomer.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 5 of 6



Nashua Wastewater Treatment Facility
co Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Nashua Wastewater Treatment AC 7-16-15

BILL OF MATERIALS FOR Nashua Wastewater Treatment Facility

Nashua Wastewater Treatment AC 7-16-15 System

QTY PRODUCT CODE DESCRIPTION LOCATION
KT-400 4-Door Controller, IP Ready,
2 Accessory Kit, Metal Cabinet
w/ Lock
TR1675 Transformer for KT-400,
2 wire-in, 120 VAC/16.5 VAC (75
VA), UL approved
2507AH-L Industrial Aluminium Surface
2 Mount, Steel Armored Cable,
SPDT
T.REX-XLBLK T.Rex request to exit detector,
2 with tamper, piezo and timer,
black A
2 5355AGK14 ProxPro Wiegand, Gre/,
Keypad, 26 bit keypud ¢ “tput
2 477967 Battery, Sealed L <ca-Acia, 12
Volt, 7.0Ah Y
7153650BL RJ45 CAT 5e Bu t-.d Patch
1 24/4pr, SOL, Unsh. 'ded,
CMP, Ple... ™ Blue, ,0' Patch
Cable _
NSI Product Lo~smith
IX-MV AlPh DNE IP "1ASTER
| SEANG
IX-DA '_AMONE IP DOOR STATION

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 6 of 6
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EXHIBIT D

Proposal for
Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060
04/01/2016

This Tyco Integrated Security Proposal (the “Proposal’) contains Tyco proprietary and
business confidential information and may not be shared wit': third parties without the prior
written consent of Tyco. Tyco’s provision of the equipment, £, stems, and/or services described
in this Proposal is expressly conditioned upon Company’s ‘cceptance of the terms and
conditions of the standard Tyco Integrated Security “AGREEME T COMMERCIAL TERMS
AND CONDITIONS posted on http://lwww.tycois.cc. "/standardtandc. The system design
and specified equipment are subject to final approval b, vour local fire department or other
authority having jurisdiction. This Proposal is valic .= 2 period of sixty (60) days from the above
date and any deletions or additions to this Proposz|:nay result in changes to the pricing and/or
terms and conditions.

Inquiries regr(ding . 's p oposal may be directed to:

Tyle Dzvoe

Tyco !ntegrated Security
Cell Phone #: 603.706.0534
Email: tylerdevoe@tyco.com

© 2015 Tyco - All rights reserved. Tyco, the Tyco logo are service/trademarks of Tyco. All other product names
and/or company names used herein may be protected as trademarks of their respective owners.
TYCO CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION



Nashua Wastewater Treatment Facility
c a Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Wastewater Treatment Gate Intercom 3-29-16

DATE 04/01/2016
DEAR Nick Miseirvitch:

Thank you for allowing Tyco Integrated Security (Tyco) the opportunity to provide Nashua
Wastewater Treatment Facility with our proposal for Wastewater Treatment Gate Intercom
3-29-16.

As an industry leader, Tyco’s desire is to bring experience, industry insight and value to our
customers by providing solutions that deliver lasting results while help keeping risk to a
minimum. Your business is our business and helping to reduce your losses while improving
operations means Tyco is consistently evaluating your issues and needs.

Tyco provides integrated security solutions to businesses like yours throughout the world. In
North America, Tyco maintains over 200 full-service brick and mortar offices, staffed by more
than 10,000 company-trained employees, including over 3,700 service personnel. With
unparalleled presence across the U.S., Tyco service and installation teams are specially
trained and focused on our technology offerings.

We are proud of our history, financial strength and depth-and bre. 1th of services we offer and
| look forward to discussing our proposal with you an< shoxing you why Tyco is the premier
leader in the electronic security industry.

| offer you my personal commitment to help ensure Tyco wieets your business needs.

Sincerely,

Tyler Devoe
Commercial Business Solutions

License Information: AL 2014/15-1498,1499,1500,1501,1502, 47,394,595 The Security Industry is governed by the rules and regulations of the Alabama
Electronic Security Board of Licensure. If you would like information an these rules and regulations or would like to register a complaint you can contact the Board at:
AESBL 7956 Vaughn Rd., Montgomery 36116, (334) 264-9388 Fax: 334-264-9332 AK 38381, 5430 Fairbanks Street, Suite 8 Anchorage, AK 99507 AR
0030740116, 003587, Regulated by Arkansas Bd. of Private Investigators & Private Security Agencies, #1 State Police Plaza Dr., Litle Rock 72208, (501) 618-8600
AZ ROC281489 CA ACO7207, 977249; alarm company operators are licensed and regulated by the Bureau of Security & Investigative Services, Dept. of Consumer
Affairs, Sacramento, CA 95814 DC ECS1327 FL EF20000413, EF20000890, EF20000341,EF0000478 GA LVA002833, LVA205386, LVA204776, LVA205526,
LVUO001160, LVU004635 HI CT-32427 IL 127001526 MA 45-C MI 3601206461, 5103373, 6060 Torrey Rd. Suite F Flint, Ml 48504; MN TS651063 MS 15024088 NC
846-CSA, 4901 Glenwood Ave., Suite 200, Raleigh, NC 27612, (919) 788-5320 NM 375283 NV 0077542 NY 120003058486, Licensed by NYS Dept. of State OH
E16782, 50-18-1052, 50-25-1050, 50-29-0003, 50-48-1032, 50-57-1119, 53-31-1582 OK 67 OR CLE322, 197010; PA Pennsylvania Home Improvement Contractor
Registration Number; PA010083 RI 18004, TSC2726, AF-09170 TN C-1704,-1705,-1706,-1707,-1708,-1709,-1710,-1711 TX B00536, 4200 Buckingham Road Ste
150, Ft. Worth, TX 76115 — Dept of Public Safety, Private Security 5805 N. Lamar Blvd, Austin 78752 UT 8390557-6501 VA 11-7587, 11-7580, 11-7575, 11-7591,
11-7589, 11-7578, 2705147765A WA TYCOIIS88600,11824 N Creek Pkwy. #105, Bothell, WA 98011 WV 050291.

MISSlSSlppl: MS 15024088. see a comprehensive list of licenses on www.tycois.com/about-us/legal. California Customers Only: Upon
completion of the installation of the alarm system, the alarm company shall thoroughly instruct the purchaser in the proper use of the alarm system. Failure by the
licensee, without legal excuse, to substantially commence work within 20 days from the approximate date specified in the agreement when the work will begin is a
violation of the Alarm Company Act.

© 2015 Tyco ~ All rights reserved. Tyco and the Tyco logo are serviceltrademarks of Tyco. All other product names and/or
company names used herein may be protected as trademarks of their respective owners.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 2 of §

©TYCO 2015. ALL RIGHTS RESERVED



Nashua Wastewater Treatment Facility
cCO A
Nashua, NH 03060

Integrated Securfty Estimate Name: Wastewater Treatment Gate intercom 3-29-16

PAYMENT OPTIONS

Outright Sale Option
Provides your business with ownership of the electronic security equipment upon purchase.

Installation Investment Package: $2611.90

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 3 of 5
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Integrated Security

Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060

Estimate Name: Wastewater Treatment Gate Intercom 3-29-16

SCOPE OF WORK FOR Nashua Wastewater Treatment Facility

This proposal presented by Tyco is being provided at the request of Nashua Wastewater Treatment
Facility to successfully meet the specifications of the Wastewater Treatment Gate Intercom 3-29-16

Project at the Sawmiill Rd, , Nashua, NH 03060 location.

We propose to install and maintain a Access system which will consist of the following:

System Operation:

Tyco Integrated Security shall:

1. Provide (2) Aiphone IX-DA Audio/Video
Door Stations, (2) Cardreaders with
keypads and (1) KT-1 Door Controller to the
City of Nashua. Installation and Wire will be
compiled in a future estimate. This proposal
is for thr. sale of parts only.

Please sh,, parts to:

1 xshua City Hall
Atti. Nick Miseirvitch
229 Nain St

N. shua, NH 03060

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION

©TYCO 2015. ALL RIGHTS RESERVED
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Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Wastewater Treatment Gate Intercom 3-29-16

BILL OF MATERIALS FOR Nashua Wastewater Treatment Facility

Wastewater Treatment Gate Intercom 3-29-16 System

QTY PRODUCT CODE DESCRIPTION LOCATION
2 IX-DA IP VID DR STN SFC MNT
5355AGK14 ProxPro Wiegand, Gray,
Keypad, 26 bit keypad output
1 KT-1 ONE KT-1, IP CONTROLLER
SINGLE GANG MOUNT

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 5 of 5
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EXHIBIT E

Proposal for
Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060
04/11/2016

This Tyco Integrated Security Proposal (the “Proposal’) contains Tyco proprietary and
business confidential information and may not be shared wit': third parties without the prior
written consent of Tyco. Tyco’s provision of the equipment, £, stems, and/or services described
in this Proposal is expressly conditioned upon Company’'s cceptance of the terms and
conditions of the standard Tyco Integrated Security “AGREEME 7" COMMERCIAL TERMS
AND CONDITIONS posted on http://www.tycois.co. 2/standardtandc. The system design
and specified equipment are subject to final approval b, vour local fire department or other
authority having jurisdiction. This Proposal is valic ..~ 2 period of sixty (60) days from the above
date and any deletions or additions to this Proposc | :nay result in changes to the pricing and/or
terms and conditions.

Inquiries regz¢ding 1 ‘s p. oposal may be directed to:

Tyle Dzvoe

Tyco Integrated Security
Cell Phone #: 603.706.0534
Email: tylerdevoe@tyco.com

© 2015 Tyco - All rights reserved. Tyco, the Tyco logo are service/trademarks of Tyco. All other product names
and/or company names used herein may be protected as trademarks of their respective owners.
TYCO CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION



Nashua Wastewater Treatment Facility
c a Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Wastewater Treatment Facility AC Panels 4-11-16

DATE 04/11/2016
DEAR Nick Miseirvitch:

Thank you for allowing Tyco Integrated Security (Tyco) the opportunity to provide Nashua
Wastewater Treatment Facility with our proposal for Wastewater Treatment Facility AC Panels
4-11-16.

As an industry leader, Tyco’s desire is to bring experience, industry insight and value to our
customers by providing solutions that deliver lasting results while help keeping risk to a
minimum. Your business is our business and helping to reduce your losses while improving
operations means Tyco is consistently evaluating your issues and needs.

Tyco provides integrated security solutions to businesses like yours throughout the world. In
North America, Tyco maintains over 200 full-service brick and mortar offices, staffed by more
than 10,000 company-trained employees, including over 3,700 service personnel. With
unparalleled presence across the U.S., Tyco service and installation teams are specially
trained and focused on our technology offerings.

We are proud of our history, financial strength and depth-and bre<. ith of services we offer and
| look forward to discussing our proposal with you an<. sho xing you why Tyco is the premier
leader in the electronic security industry.

| offer you my personal commitment to help ensure Tycc ~ieets your business needs.

Sincerely,

Tyler Devoe
Commercial Business Solutions

ticense Information: AL 2014/15-1498,1499,1500,1501,1502, 47,594,595 The Security Industry is governed by the rules and regulations of the Alabama
Electronic Security Board of Licensure. If you would like information on these rules and regulations or would like to register a complaint you can contact the Board at:
AESBL 7956 Vaughn Rd., Montgomery 36116, (334) 264-9388 Fax: 334-264-9332 AK 38381, 5430 Fairbanks Street, Suite 8 Anchorage, AK 99507 AR
0030740116, 003587, Regulated by Arkansas Bd. of Private Investigators & Private Security Agencies, #1 State Police Plaza Dr., Litde Rock 72209, (501) 618-8600
AZ ROC281489 CA ACO7207, 977249, alarm company operators are licensed and regulated by the Bureau of Security & Investigative Services, Dept. of Consumer
Affairs, Sacramento, CA 95814 DC ECS1327 FL EF20000413, EF20000890, EF20000341,EF0000478 GA LVA002833, LVA205386, LVA204776, LVA205526,
LVU001160, LVU004635 HI CT-32427 IL. 127001526 MA 45-C MI 3601206461, 5103373, 6060 Torrey Rd. Suite F Flint, Ml 48504; MN TS651063 MS 15024088 NC
846-CSA, 4901 Glenwood Ave., Suite 200, Raleigh, NC 27612, (919) 788-5320 NM 375283 NV 0077542 NY 12000305846, Licensed by NYS Dept. of State OH
E16782, 50-18-1052, 50-25-1050, 50-29-0003, 50-48-1032, 50-57-1119, 53-31-1582 OK 67 OR CLE322, 197010; PA Pennsylvania Home Improvement Contractor
Registration Number; PA010083 RI 18004, TSC2726, AF-09170 TN C-1704,-1705,-1706,-1707,-1708,-1709,-1710,~1711 TX B00536, 4200 Buckingham Road Ste
150, Ft. Worth, TX 76115 — Dept of Public Safety, Private Security 5805 N. Lamar Blvd, Austin 78752 UT 8390557-6501 VA 11-7587, 11-7580, 11-7575, 11-7591,
11-7589, 11-7578, 2705147765A WA TYCOIIS88600,11824 N Creek Pkwy. #105, Bothell, WA 98011 WV 050291.

M ISSISSIPpI: MS 15024088. see a comprehensive list of licenses on www.tycois.com/about-us/legal. California Customers Only: Upon
completion of the installation of the alarm system, the alarm company shall thoroughly instruct the purchaser in the proper use of the alarm system. Failure by the
licensee, without legal excuse, to substantially commence work within 20 days from the approximate date specified in the agreement when the work will begin is a
violation of the Alarm Company Act.

© 2015 Tyco - All rights reserved. Tyco and the Tyco logo are service/trademarks of Tyco. All other product names and/or
company names used herein may be protected as trademarks of their respective owners.

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 2 of §

©TYCO 2015, ALL RIGHTS RESERVED



Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Wastewater Treatment Facility AC Panels 4-11-16

PAYMENT OPTIONS
Outright Sale Option
Provides your business with ownership of the electronic security equipment upon purchase.

Installation Investment Package: $10078.25

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 3 of 5

©TYCO 2015. ALL RIGHTS RESERVED
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Integrated Security

Nashua Wastewater Treatment Facility
Sawmill Rd
Nashua, NH 03060

Estimate Name: Wastewater Treatment Facility AC Panels 4-11-16

SCOPE OF WORK FOR Nashua Wastewater Treatment Facility

This proposal presented by Tyco is being provided at the request of Nashua Wastewater Treatment
Facility to successfully meet the specifications of the Wastewater Treatment Facility AC Panels 4-11-16

Project at the Sawmill Rd, , Nashua, NH 03060 location.

We propose to install and maintain a Access system which will consist of the following:

System Operation:

Tyco shall provide the following equipment:

(3) Kantech CAB3000LDR 28" Enclosures
(6) Kantech MP400 Mounting Plates

(3) Kantech BB100 Battery Brackets

(3) Kantech BB101 Battery Brackets

(6) Kantech TR1675 Transformers

(3) Kantzcn Tamper Switches

(6) K=n. ch KT-400-PCB Access Control
Bo~rds

1 e’ items will be shipped to:

Nashua City Hall

Au 1. Nick Miseirvitch
229 Main St
Nashua, NH 03060

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION

©TYCO 2015. ALL RIGHTS RESERVED
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Nashua Wastewater Treatment Facility
ca Sawmill Rd
Nashua, NH 03060

Integrated Security Estimate Name: Wastewater Treatment Facility AC Panels 4-11-16

BILL OF MATERIALS FOR Nashua Wastewater Treatment Facility

Wastewater Treatment Facility AC Panels 4-11-16 System

QTY PRODUCT CODE DESCRIPTION LOCATION
KT-CAB3000LDR Concourse 28in EXP
3 CAB3000 with locking door.
Enclosure for 4x KT300 PCB.
6 KT-MP400 Mounting plate for multi-door
unit 6 inch x 11-3/4 inch
3 KT-BB100 Concourse battery bracket -
right side
3 KT-BB101 Concourse battery bracket
(left side)
TR1675 Transformer for KT-400,
6 wire-in, 120 VAC/16.5 VAC (75
VA), UL approved
KT-TAMPER TAMPER SWITCH
KT-400-PCB Four Door Controllcr PL 2, IP
Ready, Accessor, Kit

TYCO INTEGRATED SECURITY CONFIDENTIAL AND PROPRIETARY BUSINESS INFORMATION
Page 5 of 5

©TYCO 2015. ALL RIGHTS RESERVED



EXHIBIT G

SPECIAL PROVISIONS
FEMA Required Contract Clauses
2 C.F.R § 200.326 and 2 C.F.R. Part 200, Appendix II

Equal Empl 0 (il
§60-1.4 Equal opportunity clause.

During the performance of this contract, the Contractor agrees as follows:

(1) The Contractor will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor will take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited to the following: Employment, upgrading,
demotion, or transfer, recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The Contractor agrees to post
in conspicuous places, available to employees and applicants for employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.

(2) The Contractor will, in all solicitations or advertisements for employ~es placed by or on behalf of the
Contractor; state that all qualified applicants will receive consideration for employment without regard to
race, color, religion, sex, sexual orientation, gender identity, or nation-i o1 -in.

(3) The Contractor will send to each labor union or representati ‘e of workers with which it has a collective
bargaining agreement or other contract or understanding, a noticc '~ be provided by the agency contracting
officer, advising the labor union or workers' representative of the C ntractor's commitments under section
202 of Executive Order 11246 of September 24, 1965, a1 u “all pos. copies of the notice in conspicuous
places available to employees and applicants for employmen t.

(4) The Contractor will comply with all provic'ans ¢ J Exect ‘ive Order 11246 of September 24, 1965, and
of the rules, regulations, and relevant orders of the "cu.c... of Labor.

(5) The Contractor will furnish all ‘iformati 1 and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, reg 'ations. and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, recora. ana accounts by the contracting agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

(6) In the event of the Contractor's non-compliance with the nondiscrimination clauses of this contract or
with any of such rules, regulations, or orders, this contract may be canceled, terminated or suspended in
whole or in part and the Contractor may be declared ineligible for further Government contracts in
accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24,
1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(7) The Contractor will include the provisions of paragraphs (1) through (8) in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to
section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon
each subcontractor or vendor. The Contractor will take such action with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions
including sanctions for noncompliance: Provided, however, that in the event the Contractor becomes
involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction, the
Contractor may request the United States to enter into such litigation to protect the interests of the United
States.

Special Provisions Page 1 of 4



Davis B Lot Comnli

The Davis-Bacon Act requires that all Contractors and subcontractors performing on federal contracts (and
Contractors or subcontractors performing on federally assisted contracts under the related Acts) in excess of
$2,000 pay their laborers and mechanics not less than the prevailing wage rates and fringe benefits listed in the
contract’s Davis-Bacon wage determination for corresponding classes of laborers and mechanics employed on
similar projects in the area. In accordance with the statute, Contractors must be required to pay wages to
laborers and mechanics at a rate not less than the prevailing wages specified in a wage determination made by
the Secretary of Labor. In addition, Contractors must be required to pay wages not less than once a week. See
Exhibit A for Prevailing Wage Rates for this contract award.

Apprentices may be employed at less than predetermined rates if they are in an apprenticeship program
registered with the Department of Labor or with a state apprenticeship agency recognized by the
Department. Trainees may be employed at less than predetermined rates if they are in a training program
certified by the Department.

The Copeland Anti-Kickback Act precludes a Contractor or subcontractor from inducing an employee, in any
way, to give up any part of the compensation to which he or she is entitled under his or her contract of
employment. The Act and implementing regulations require a Contractor and subcontractor to submit a weekly
statement of the wages paid to each employee performing on covered work during the preceding payroll
period. The regulations also list payroll deductions that are permissible without the approval of the Secretary of
Labor and those deductions that require consent of the Secretary of Labor.

Copeland Anti- Kickback Act Compli

During the performance of this contract, the Contractor agres= ‘to cc ply with the Copeland “Anti-
Kickback® Act as follows:

(1) Contractor. The Contractor shall comply with 18 U.S.C. § 87 40 U.S.C. § 3145, and the requirements
of 29 C.F.R. part 3 as may be applicable, which are incorpc.. 1 by reterence into this contract.

(2) Subcontracts. The Contractor or subcontractu, hall intert in any subcontracts the clause above and such
other clauses as the FEMA may by approp.'ate imstructions require, and also a clause requiring the
subcontractors to include these clauses in any - ~wer uer subcontracts. The prime Contractor shall be
responsible for the compliance by any subcon. icto. or lower tier subcontractor with all of these contract
clauses.

(3) Breach. A breach of the contract clauses above may be grounds for termination of the contract and for
debarment as a Contractor and subcontractor as provided in 29 C.F.R. § 5.12.

ntract Work rs an fi tandards Act Complian

During the performance of this contract, the Contractor agrees to comply with Contract Work Hours and
Safety Standards Act as follows:

(1) Overtime requirements. No Contractor or subcontractor contracting for any part of the contract work
which may require or involve the employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of
forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than
one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set
forth in paragraph (1) of this section the Contractor and any subcontractor responsible therefor shall be liable

Special Provisions Page 2 of 4



for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United States (in
the case of work done under contract for the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set
forth in paragraph (1) of this section, in the sum of $10 for each calendar day on which such individual was
required or permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in the name of the Federal agency
or the loan or grant recipient) shall upon its own action or upon written request of an authorized
representative  of the Department of Labor withhold or cause to be withheld, from any moneys payable on
account of work performed by the Contractor or subcontractor under any such contract or any other Federal
contract with the same prime Contractor, or any other federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act, which is held by the same prime Contractor, such sums as may be
determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages
and liquidated damages as provided in the clause set forth in paragraph (2) of this section.

(4) Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in
paragraph (1) through (4) of this section and also a clause requiring the subcontractors  to include these
clauses in any lower tier subcontracts. The prime Contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this
section."

uspensi Debarmen

During the performance of this contract, the Contractor certifies as foliows:

(1) This contract is a covered transaction for purposes of 2 C.t. >, T"art180 and 2 C.F.R., Part 3000. As such
the Contractor is required to verify that none of the Contractor, its p. cipals (defined at 2 C.F.R. §

180.995), or its affiliates (defined at 2 C.F.R. § 180.905) .. excludec (defined at 2 C.F.R. § 180.940) or
disqualified (defined at 2 C.F.R. § 180.935).

(2)  The Contractor must comply with 2 C.F <., P« t 180, ubpart C and 2 C.F.R., part 3000, subpart C and
must include a requirement to comply with these 1 »..i21n any lower tier covered transaction it enters into.

A3) This certification is a material ~epresen. tior: of fact relied upon. If it is later determined that the
Contractor did not comply with 2 C.F.R., Part 1,0, subpart C and 2 C.F.R. Part 3000, subpart C, in addition
to remedies available to the Contractor . 2d the City of Nashua, the Federal Government may pursue
available remedies, including but not limited to suspension and/or debarment.

(4) The Contractor agrees to comply with the requirements of 2 C.F.R., Part 180, subpart C and 2 C.F.R.
Part 3000, subpart C while this offer is valid and throughout the period of any contract that may arise from this
offer. The Contractor further agrees to include a provision requiring such compliance in its lower tier covered
transactions.

r I rial

During the performance of this contract, the Contractor shall make maximum use of products containing

recovered materials that are EPA designated items unless the product cannot be acquired:

(1) Competitively within a timeframe providing for compliance with the contract performance schedule;
(2) Meeting contract performance requirements; or
(3) At a reasonable price.

Special Provisions Page 3 of 4



Information about this requirement is available at EPA's Comprehensive Procurement Guidelines web
site,  http://www.epa.gov/cpg/. The list of EPA designate items is available at

http://www.epa.gov/cpg/products.htm.
Access to Records
During the performance of this contract, the following access to records requirements apply:

(1) The Contractor agrees to provide the City of Nashua access to any books, documents, papers, and
records of the Contractor which are directly pertinent to this contract for the purposes of making audits,
examinations, excerpts, and transcriptions.

(2) The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to
copy excerpts and transcriptions as reasonably needed.

(3) The Contractor agrees to provide the City of Nashua access to construction or other work sites pertaining
to the work being completed under the contract.

DHS Seal, Logo and Flags

During the performance of this contract, the Contractor shall comply with the following regarding DHS Seal,
Logo, and Flags:

(1) The Contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or likenesses of
DHS agency officials without specific FEMA pre approval.

During the performance of this contract, the Contractor shall cor nly v’ith the following:

(1) The Contractor will comply will all applicable federz! law, regL ~tions, executive orders, FEMA policies,
procedures and directives.

No Oblieation by Federal G

—~

During the performance of this contract, the = »trac -r acknowledges the following:

(1) The Federal Government is not a pari, to this contract and is not subject to any obligations or liabilities to
the non-Federal entity, Contractor, or any ot~ party pertaining to any matter resulting from the contract.

During the performance of this contract, the Contractor acknowledges the following:

(1) The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to the Contractor's actions pertaining to this contract.

Special Provisions Pége 4 of 4



AUTHENTICATED
~S COVERNMENT
INFORMAT ON

GPO,

Department of Justice

form, contents, and order of consider-
ation of applications, including the re-
quirement in paragraph (c) of this sec-
tion that applications be submitted in
writing.

[Order No. 1892-94, 59 FR 30522, June 14, 1994,
as amended by Order No. 2601-2002, 67 FR
48361, July 24, 2002}

PART 66—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND  COOPERATIVE = AGREE-
MENTS TO STATE AND LOCAL
GOVERNMENTS

Subpart A—General

Sec.

66.1 Purpose and scope of this part.
66.2 Scope of subpart.

66.3 Definitions.

66.4 Applicability.

66.5 Effect on other issuances.

66.6 Additions and exceptions.

Subpart B—Pre-Award Requirements

66.10 Forms for applying for grants.

66.11 State plans.

66.12 Special grant or subgrant conditions
for “high-risk’ grantees.

Subpart C—Post-Award Requirements

FINANCIAL ADMINISTRATION

66.20 Standards for financial management
systems.

66.21 Payment.

66.22 Allowable costs.

66.23 Period of availability of funds.

66.24 Matching or cost sharing.

66.25 Program income.

66.26 Non-Federal audit.

CHANGES, PROPERTY, AND SUBAWARDS

66.30 Changes.

66.31 Real property.

66.32 Equipment.

66.33 Supplies.

66.34 Copyrights.

66.35 Subawards to debarred and suspended
parties.

66.36 Procurement.

66.37 Subgrants.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

66.40 Monitoring and reporting program
performance.

66.41 Financial reporting.

66.42 Retention and access requirements for
records,

66.43 Enforcement.

66.44 Termination for convenience.

§66.3

Subpart D—After-The-Grant Requirements

66.50 Closeout.
66.51 Later disallowances and adjustments.
66.52 Collection of amounts due.

Subpart E—Entitlement [Reserved]

AUTHORITY: 18 U.S.C. 4042, 4351-4353; 42
U.S.C. 3711 et seq., 5601 et seq., 10601 et seq.

SOURCE: Order No. 1252-88, 53 FR 8068 and
8087, Mar. 11, 1988, unless otherwise noted.

Subpart A—General

§66.1 Purpose and scope of this part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§66.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§66.3 Definitions.

As used in this part:

Accrued  exrpendilures mean the
charges incurred by the grantee during
a given period requiring the provision
of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subgrantees, subcontrac-
tors, and other payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required,
such as annuities, insurance claims,
and other benefit payments.

Accrued income means the sum of:

(1) BEarnings during a given period
from services performed by the grantee
and goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
grantee for which no current services
or performance is required by the
grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was

191



§66.3

acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee's regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘programmatic’ require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means:

(1) With respect to a grant, the Fed-
eral agency, and

(2) With respect to a subgrant, the
party that awarded the subgrant.

Cash conlribulions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
suhgrantee cash contributions.

Conitract means (except as used in the
definitions for ‘‘grant’ and ‘‘subgrant’
in this section and except where quali-
fied by “Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
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such definition would at least include
all equipment defined above.

Ezxrpenditure report means:

(1) For nonconstruction grants, the
SF-269 “Financial Status Report” (or
other equivalent report);

(2) For construction grants, the SF-
271 “Outlay Report and Request for Re-
imbursement” (or other equivalent re-
port).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.
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Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the U.S. Office of Man-
agement and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’'s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency'’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

§66.3

State means any of the several States
of the United States, the District of
Columbia, the Conunonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
‘“‘grant’ in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than ‘‘equipment’” as
defined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. ‘'Termination’ does not
include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s underesti-
mate of the unobligated balance in a
prior period;

(2) Withdrawal of the unobligated
balance as of the expiration of a grant;
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(3) Refusal to extend a grant or
award additional funds, to make a com-
peting or noncompeting continuation.
renewal, extension, or supplemental
award; or

(4) Voiding of a grant upon deter-
mination that the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§$66.4 Applicability.

(a) General. Subparts A-D of this part
apply to all grants and subgrants to
governments, except where incon-
sistent with Federal statutes or with
regulations authorized in accordance
with the exception provision of §66.6,
or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
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other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, Section 583—
the Secretary's discretionary grant
program) and titles I-III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the Act,
not including the Work Incentive Pro-
gram (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI-AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(1) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(1) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
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supported by a grant listed in para-
graph (a)(3) of this section,;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in §66.4(a)
(3) through (8) are subject to subpart E.

§66.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in §66.6.

§66.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

Subpart B—Pre-Award
Requirements

§66.10 Forms for applying for grants.
(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher

§66.11

education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work wunder a grant. Other supbple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§66.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, “Intergovernmental Review of
Federal Programs,’ States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
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regulations implementing the Execu-
tive Order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§66.12 Special grant or subgrant con-
ditions for “high-risk” grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk” if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;
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(2) Withholding authority to proceed
to the next phase until receipt of -evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grante or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them,;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

more de-

Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

§66.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
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with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cosl. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7 Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
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of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(¢) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§66.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205. ~

(¢) Advances. Grantees and sub-
egrantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of dishursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
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advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee's dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come,. rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with §66.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
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work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

§66.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.
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For the costs of a—

Use the principles in—

State, local or Indian tribal
government.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A-
122 as not subject to that
circular.

Educational institutions. .........

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not sub-
ject to that circular.

OMB Circular A-87.

OBM Circular A-122.

OMB Circular A-21.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles

acceptable to the Federal
agency.

§66.23 Period of availability of funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Ligquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§66.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
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statute, a cost sharing or matching re-
quirement may not be met by costs
borne hy another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
menls. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant

greement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §66.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§66.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg-
ular personnel costs.
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(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or con-
tractor receiving the contribution had
to pay for them, the payments would
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall he given only if the
grantee, subgrantee, or contractor has
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee. subgrantee, or cost-type contractor
furnishes free of charge the services of
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an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital exrpenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(1) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)2){d) of this section, no
amount may be counted for donated
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land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §66.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
guisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real properly. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

§66.25 Program income.

(a) General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
from fees for services performed. from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

§66.25

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. “During the grant period’ is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
jidentified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §66.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§66.31 and 66.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish Dbe-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
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used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

§66.26 Non-Federal audit.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir-
cular A-133, “‘Audits of States, Local
Governments, and Non-Profit Organi-
zations.” The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
110, ““Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
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pitals, and Other Non-Profit Organiza-
tions,”” have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and
governmental organizations) providing
goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro-
cedures to ensure that the contractor
has complied with laws and regulations
affecting the expenditure of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g.. program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, §66.36 shall be followed.

[Order No. 1252-88, 53 FR 8068 and 8087, Mar.
11, 1988, as amended at 62 FR 45939 and 45942,
Aug. 29, 1997]

CHANGES, PROPERTY, AND SUBAWARDS

§66.30 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see §66.22) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
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grants and subgrants even if para-
graphs (c¢) through (f) of this section do
not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(1) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

§66.31

(4) Under nonconstruction projects,
contracting out, subgranting (@(if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of §66.36 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see §66.22) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

§66.31 Real property.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.
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(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
¢y will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designatedapproved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee's percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§66.32 Equipment.

(a) The Omnibus Crime Control and
Safe Streets Act of 1968, as amended,
Public Law 90-351, section 808, requires
that the title to all equipment and sup-
plies purchased with section 403 or 1302
(block or formula funds) shall vest in
the criminal justice agency or non-
profit organization that purchased the

28 CFR Ch. | (7-1-10 Edition)

property if it certifies to the State of-
fice described in section 408 or 1308 that
it will use the property for criminal
justice purposes. If such certification is
not made, title to the property shall
vest in the State office, which shall
seek to have the property used for
criminal justice purposes elsewhere in
the State prior to using it or disposing
of it in any other manner.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(¢) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in §66.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

() Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
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acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must he
established to ensure the highest pos-
sible return.

(e) Disposilion. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Ttems of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

§66.33

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow 66.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

[53 FR 8068 and 8087, Mar. 11, 1988, as amend-
ed by Order No. 1252-88, 53 FR 8068. Mar. 11,
1988; 53 FR 12099, Apr. 12, 1988]

§66.33 Supplies.

(a) The Omnibus Crime Control and
Safe Streets Act of 1968, as amended,
Public Law 90-351, section 808, requires
that the title to all equipment and sup-
plies purchased with section 403 or 1302
(block or formula funds) shall vest in
the criminal justice agency or non-
profit organization that purchased the
property if it certifies to the State of-
fice described in section 408 or 1308 that
it will use the property for criminal
justice purposes. If such certification is
not made, title to the property shall
vest in the State office, which shall
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seek to have the property used for
criminal justice purposes elsewhere in
the State prior to using it or disposing
of it in any other manner.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

153 FR 8068 and 8087, Mar. 11, 1988, as amend-
ed by Order No. 1252-88, 53 FR 8069, Mar. 11,
1988]

§66.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

§66.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, “Debarment and Suspen-
sion.”

$66.36 Procurement.

(a) States. When procuring property
and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (1) in
this section.
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(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(1) The employee. officer or agent,

(ii) Any member of his immediate
family,

(iii) His or her partner, or

(iv) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
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Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and suhgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ahility to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(1) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
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good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(i1) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(¢) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of §66.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(i1i) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

207



§66.36

(vi) Specifying only a ‘‘brand name”
product instead of allowing ‘“an equal”
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(1) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those min-
imum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal” description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
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sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (formal
advertising). Bids are publicly solicited
and a firm-fixed-price contract (lump
sum or unit price) is awarded to the re-
sponsible bidder whose bid, conforming
with all the material terms and condi-
tions of the invitation for bids, is the
lowest in price. The sealed bid method
is the preferred method for procuring
construction, if the conditions in
§66.36(d)(2)(i) apply.

(1) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the fol-
lowing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids. which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;
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(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive pro-
posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(1) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
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tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’'s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:

(1) Placing qualified small and minor-
ity Dbusinesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business
enterprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
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encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration.
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (1) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment,
the amount of subcontracting, the
quality of its record of past perform-
ance, and industry profit rates in the
surrounding geographical area for
similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
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allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see §66.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
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than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(1) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a reg-
ular basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘‘bid guarantee’ shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond” is
one executed in connection with a con-
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tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A *‘payment bond” is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contiact.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
‘“Equal Employment Opportunity,” as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
“Anti-Kickback®’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a-7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with sections 103 and
107 of the Contract Work Hours and
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Safety Standards Act (40 U.S.C. 327-330)
as supplemented by Department of
Labor regulations (29 CFR part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7Y Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements
issued under section 306 of the Clean
Air Act (42 U.S.C. 1857(h)), section 508
of the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).

[Order No. 1252-88, 53 FR 8068 and 8067, Mar.
11, 1988, as amended by Order No. 1961-95, 60
FR 19639, 19642, Apr. 19, 1995]

§66.37 Subgrants.

(a) States. States shall follow state
law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
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basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with §66.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(¢) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 66.10;

(2) Section 66.11;

(3) The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR part 205, cited in §66.21; and

(4) Section 66.50.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§66.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
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must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(i1) The reasons for slippage if estab-
lished objectives were not met.

(ii1) Additional pertinent information
including. when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
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formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ahility to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

§66.41 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(1) Submitting financial reports to
Federal agencies, or
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(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving. a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with §66.41(e)(2)(ii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accrual basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.
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(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(¢) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(i1) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may he adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
“Remarks’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
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annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under ‘nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in §66.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in §66.41(d), instead of this
form.

(i1) The frequency for submitting re-
imbursement requests is treated in
§66.41(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (1) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by §66.41(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
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advances will be requested on the form
specified in §66.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in §66.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§66.41(b)(2).

§66.42 Retention and access require-
ments for records.

(a) Applicabilily. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(1) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(i1) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§66.36(1)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.
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(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

- (8) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(1) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for megotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
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the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiralion of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

§66.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award.
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or
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(6) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute
or regulation applicable to the action
involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to ‘““Debarment and Sus-
pension’ under E.O. 12549 (see §66.35).

§66.44 Termination for convenience,

Except as provided. in §66.43 awards
may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
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date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§66.43 or paragraph (a) of this section.

Subpart D—After-The-Grant
Requirements

§66.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269)
or Outlay Report and Request for Re-
imbursement for Construction Pro-
grams (SF-271) (as applicable.)

(3) Final request for payment (SF-
270) (if applicable).

(4) Invention disclosure (if applica-
ble).

(5) Federally-owned property report. In
accordance with §66.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
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advanced that is not authorized to be
retained for use on other grants.

§66.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-

funds, corrections, or other trans-
actions;

(c) Records retention as required in
§66.42;

(d) Property management require-
ments in §§66.31 and 66.32; and
(e) Audit requirements in §66.26.

§66.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an administrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

Subpart E—Entitlement [Reserved]
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PART 68—RULES OF PRACTICE AND
PROCEDURE FOR ADMINISTRA-
TIVE HEARINGS BEFORE ADMIN-
ISTRATIVE LAW JUDGES IN CASES
INVOLVING ALLEGATIONS OF
UNLAWFUL EMPLOYMENT OF
ALIENS, UNFAIR IMMIGRATION-
RELATED EMPLOYMENT PRAC-
TICES, AND DOCUMENT FRAUD

Sec.

68.1 Scope of rules.

68.2 Definitions.

68.3 Service of complaint, notice of hearing,
written orders, and decisions.

68.4 Complaints regarding unfair immigra-
tion-related employment practices.

68.5 Notice of date, time, and place of hear-

ing.

68.6 Service and filing of documents.

68.7 Form of pleadings.

68.8 Time computations.

68.9 Responsive pleadings—answer.

68.10 Motion to dismiss for failure to state a
claim upon which relief can be granted.

68.11 Motions and requests.

68.12 Prehearing statements.

68.13 Conferences.

68.14 Comnsent findings or dismissal.

68.15 Intervenor in unfair immigration-re-
lated employment cases.

68.16 Consolidation of hearings.

68.17 Amicus curiae.

68.18 Discovery—general provisions.

68.19 Written interrogatories to parties.

68.20 Production of documents, things, and
inspection of land.

68.21 Admissions.

68.22 Depositions.

68.23 Motion to compel response to dis-
covery; sanctions.

68.24 Use of depositions at hearings.

68.25 Subpoenas.

68.26 Designation of Administrative Law
Judge.

68.27 Continuances.

68.28 Authority of Administrative Law
Judge.

68.29 Unavailability of Administrative Law
Judge.

68.30 Disqualification.

68.31 Separation of functions.

68.32 Expedition.

68.33 Participation of parties and represen-
tation.

68.3¢ Legal assistance.

68.35 Standards of conduct.

68.36 Ezr parte communications.

68.37 Waiver of right to appear and failure
to participate or to appear.

68.38 Motion for summary decision.

68.39 Formal hearings.

68.40 Evidence.

68.41 Official notice.
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