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E53) THE CITY OF NASHUA The Gate City’

Community Development Division
Planning Department

January 27, 2016

The following is to be published on ROP January 30, 2016, under
the Seal of the City of Nashua, Public Notice Format 65 MP 51.

Notice 1is hereby given that a Public Hearing of the City of
Nashua Zoning Board of Adjustment will be held on Wednesday,
February 10, 2010, at 6:30 PM at the Nashua City Hall
Auditorium, 3rd floor, 229 Main Street.

1. Ballinger Properties, LLC & BT Realty Limited Partnership,
Joanne Charron and Towers Motor Parts Corporation of Nashua
(Owners) 242 Main Street, 1 & 5 East Hollis Street (Sheet
31 Lots 1, 2 & 6) requesting the following variances: 1) to
allow an electronic changing message center sign on a
portion of a new ground sign, 2) to exceed maximum ground
sign height, 10 feet allowed, 24 feet proposed, 3) to
exceed maximum ground sign area, 50 sqg.ft allowed, 88 sqg.ft
proposed, 4) to exceed maximum wall sign area, 100 sqg.ft
allowed, 112 sqg.ft proposed, 5) to allow an additional wall
sign on the building, two permitted, an additional wall
sign proposed for eastern facade for a total of three wall
signs, and 6) to exceed maximum wall sign area, a total of
200 sg.ft allowed, 285 sqg.ft proposed for all three wall
signs. D-1/MU Zone, Ward 4. [ONLY VARIANCES #2 AND #3
TABLED FROM 1-12-16 ZBA MEETING]

2. Brian M. & Susan J. Lefebvre (Owners) Northpoint
Construction Management, LLC (Applicant) 28 Plymouth Avenue
(Sheet 60 Lot 89) requesting variance to encroach 2’-6"
into the 25 foot required front yard setback to construct a
22'"x7" front farmers porch. RA Zone, Ward 2.

3. CREG-Temple Street, LLC (Owner) Triangle Credit Union
(Applicant) 30 Temple Street (Sheet 33 Lot 31) requesting
variance to exceed maximum wall sign height, 20 feet
permitted, 76 feet proposed. D-1/MU Zone, Ward 4.

4. Lake Street Mill Condominium (Owner) Cellco Partnership,
d/b/a Verizon Wireless (Applicant) 55 Lake Street (Sheet 99
Lot 30) requesting variance for open space, 35% required,
10.6% existing - 10.2% proposed, to add an eguipment
shelter, condenser pad and generator pad. RC Zone, Ward 6.

229 Main Street » Nashua, New Hampshire 03060 e Phone (603) 589-3090 e Fax (603) 589-3119



OTHER BUSINESS:

1. Review of Motion for Rehearing:

2. Review of upcoming agenda to determine proposals of
regional impact.

3. Approval of Minutes for previous hearings/meetings.

"SUITABLE ACCOMMODATIONS FOR THE SENSORY IMPAIRED
WILL BE PROVIDED UPON ADEQUATE ADVANCE NOTICE."

229 Main Street » Nashua, New Hampshire 03060 e Phone (603) 589-3090 e Fax (603) 589-3119
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VARIANCE APPLICATION

This application must be completed and submitted to the Planning Department no later than the dates listed on
the Zoning Board of Adjustment (ZBA) schedule sheet. The ZBA will not consider incomplete or inaccurate
applications for action. ~ PLEASE PRINT OR TYPE ~

1. VARIANCE INFORMATION

a. ADDRESS OF REQUEST 2’8 PL\{ M 0 U T H N‘é’f\) Ug
Zoning District VLP( Sheet GG Lot 3 ﬁ

b. VARIANCE(S) REQUESTED
LMCK@%MN(, ok THE Efemir YARD SET bBrck BY 2.5 /
(Lxmrma HMP 19 AT 29% fes 2241 Cranr PoRcH
B st ADDEOY

2. GENERAL INFORMATION
a. APPLICANT / OPTIONEE (List both individual name and corporate name if applicable}

NORTHEs (1) 7, CoNSTEDXTi0 ) uANAGEMENT vee | @4 Thos

Applicant's signature Date { I { L—' e
bl poRn. Nit
Applicant's address q 4’ ﬂ\ QQ./ MA'D H'UDS N ' H 930'; |
Telephane number (home) {work) 1'490’5 ’5% - ZDO 0
o -
b. PROPERTY OWNER Bf’-\ﬁw\) M+ SiAN T LeFepVre
Owner's signature ,A”f G Date
Owner's address 2 % P\/\f WD H NG’N U 2
Telephone number (home) -~ f’{k ig‘? ? {work)
Case number Application Deadline Date Received _{ ‘f LA l Vg Dpateof hearing 9\ 2 “’i ; i 4
. e i
. Nofices: Newspaper [ ] Abutters [ ] Board Action z
$ fee [ 7 Date Paid Receipt #
$ application fee [ ] Date Paid Receipt #
. $15signage fee [7 $700 recovery fee [ ] Datfe Paid Receipt #

201, - OOCHC



VARIANCE APPL:‘CA TJON_ G
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3.

PURPOSE OF REQUEST

Answer all questions below. Provide as much information as available to give the ZBA the necessary
facts to review your case. Atfached additional sheets if necessary. See “Procedures for Filing a
Variance” for further information.

1.

Granting of the requested variance will not be contrary to the public interest, because: (The
proposed use must not conflict with the explicit or implicit purpose of the ordinance and that it
must not alter the essential character of the neighborhood, threaten public health, safety, or
welfare, or otherwise injure “public rights.”)

Lr\nf(wcs T G T5 ' '
T Ml MOT [foSELILY m(ﬁé @mzxa /QEQE)M&Q

The proposed use will observe the spirit of the ordinance, because: (The Proposed use
must not conflict with the explicit or implicit purpose of the ordinance and must not alter the
essential character of the neighborhood, threaten public health, safety, or welfare, or otherwise
injure "public rights.”)

PRODULES  pocd DS (vOf  codtFLicT L@( ORIl
CHARMACIER OF  T4ds AMEGHEN DD il (O Bigs
CAUPROMSED

Substantial justice would be done to the property-owner by granting the variance, because;
{The benefits fo the applicant must not be outweighed by harm to the general public or to other
individuais.)

GRANTING, TH vARONCE il ARng'CT THET ARER ¢
ROTEMDGALLY  [MERGHSE. pROPERTY \ALUES.

The proposed use will not diminish the values of surrounding properties, because: (The
Board will consider expert testimony but alsc may consider other evidence of the effect on
property values, including personal knowledge of the members themseives.}

THE 6dfcn PORoi wslei . oot DIitfigd/ s THE wlt Ul oK
e SRBENINDS EM, & DQ(“{ETFQT“?’

Special conditions exist such that literal enforcement of the ordinance results in
unnecessary hardship, because: (The applicant must establish that because, because of the
special conditions of the property in question, the resfriction applied to the property by the
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ordinance does not serve the purpose of the restriction in a “fair and reasonable” way. Also, you
must establish that the special conditions of the property cause the proposed use to be
reascnable. The use must not alter the essential character of the neighborhood. Alternatively,
you can establish that, because of the special conditions of the property, there is no reasonable
use that can be made of the property that would be permitted under the ordinance. If there is any
reasonable use (including an existing use} that is permitted under the ordinance, this alternative
is not available.

THE £ XTI G HOME IAS_BULT PRIcR 72 T8k 24 ¢

FROMI™ YARD  SETBHCE, wk QRE DIy 7y QTILITE

f{éﬁg psg:z:,r—s T S/ SUT (TRONT # bmfﬁf THE Nnmﬁaem
0

T

4. USE VARIANCE ADDITIONAL INFORMATION

Please answer all questions below that are applicable. Your answers to these questions will allow staff to
better understand your request. f

a. Total number of employees NIA Number of employees per shift
b. Mours and days of operation

cC. Number of daily and weekly visits to the premises by customers, clients, vendors and

solicitors /
d. Number of daily and weekly commercial degliveries to the premises N A
e. Number of parking spaces available /Y lﬁ

Describe your general business operations

h

g. Describe any proposed site renovations, including, but not limited to — landscaping,
lighting, pavement, structural changes, signage, access and circulation

NEW FRONT POW‘? SIDEWwlLK ¢ <HROK

! hereby acknowledge that [ have read this application and state that the above is correct and agree fo
comply with all the city ordinances and state laws regulating construction.

I undetstand that o point specifically mentioned are affected by action taken on this appeal.
L / / [2 /3 <
Slgnature oRap I|cant Date

The staff report for a Use Variance request will be available no later than Friday of the week before the ZBA meeting. i
you would like a copy, please indicate below:

{1 will pick it up at City Hall
Q Please email it to me at W@‘\R«f@ ONBRIH N ANTCIM, LM

O Please mail it to me at

ZBA-Variance Application Revised January 1, 2010




CERTIFIED PLOT PLAN
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Promised Land Survey, LLC
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1 9 Tel: (603) 432-2112
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www.Promised LandSurvey.com

and Surveying Mapping Planning Permitting Layout
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Community Devetopment

City of Nashua Pl 0 2o
Community Development Division e Enforoement
City Hall, 229 Main Street, PO Box 2019 ggﬁ’s‘gﬁglgg"géﬂngmggfon
Nashua, New Hampshire 03061-2019 FAX
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VARIANCE APPLICATION

This apptication must be completed and submitted to the Planning Department no later than the dates listed on
the Zoning Board of Adiustment (ZBA) schedule sheet. The ZBA will not consider incomplete or inaccurate

applications for action. ~ PLEASE PRINT OR TYPE ~

1. VARIANCE INFORMATION
a. ADDRESS oF rRequesT 30 Temple St, Nashua NH 03060

Zoning District D-1/MU Sheet 33 Lot 31

b. VARIANCE(S) REQUESTED
Allow the installation of a sign greater than 20 feet ahove ground level in

a D-1 District.

2. GENERAL INFORMATION
a. APPLICANT / OPTIONEE ({List both individual name and corporate name if applicable)
Triangle Credit Union - Mark Warner, Executive Vice President

Applicant's signature ‘M\" Date .«;/ / Q/I 6

Applicant's address 30 Temple St. Unit 700 Nashua, NH 03060

Telephone number (home) (603) 566-7037 (work) {603) 589-8113

b. PROPERTY OWNER CREG Temple Street, LLC _
Owner’s signature ;5 ,r ?f;f o 7 ”‘/)fé/z?’/" Date /;AQ/Q
Owners address 30 Tempr’e st. siife 466 Nashua NH 03060
Telephone number (hame) (603) 672-030() (work)

Case number Application Deadiine Date Received Date of heating & z E} ! f { 2 -

Notices: Newspaper [ ] Abutters [/ Board Action
- 8 fee [ Date Paid Receipt #
<& application fee [ ] Date Paid Receipt #
j. $15 signage fee [] 8100 recovery fee [ Date Paid Receipt #

201 00015
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" VARIANCE APPLICATION Adaress 30 Temple St, Nashua NH 03060

PURPOSE OF REQUEST

Answer all questions below. Provide as much information as available to give the ZBA the necessary
facts to review your case. Attached additional sheets if necessary. See "Procedures for Filing a
Variance” for further information.

1.

Granting of the requested variance will not be contrary to the public interest, because: (The
proposed use must not conflict with the explicit or implicit purpose of the ordinance and that it
must not alter the essential character of the neighborhood, threaten public heaith, safety, or
welfare, or otherwise injure “public rights.”)

Granting of the requested variance will not be contrary to the public interest, because the
property is an existing commercial building with office space therefore will not change the
character of the neighborhood. The proposed sign location on the top fioor (7th floor) is a
substantial distance away from the neighboring buildings and intersections and will not cast light
that will impede or threaten public health or safety.

The proposed use will observe the spirit of the ordinance, because: (The Proposed use
must not conflict with the expiicit or implicit purpose of the ordinance and must not alter the
essential character of the neighborhood, threaten public health, safety, or welfare, or otherwise
injure "public rights.”

The proposed use will gbserve the spirit of the ordinance because the D-1/MU zone allows the
use of an internally jlluminated wall mounted sign with a maximum allowed of 100 sg ft. The
proposed single sided internally luminated wall mounted sian has.a maximum of 49 sq ft.

The proposed sign would be gn the west side of the building facing the D-1/MU zone and the
tesidential zone js on the opposite side of the building to the east

Substantial justice would be done to the property-owner by granting the variance, because:
(The benefits to the applicant must not be outweighed by harm to the generai public or to other
individuals.}

Substantial justice would be done to the property owner by granting the variance because the
praperty is located twg blocks off Main St so the proposed sign located on the buildings top floor
will give the owners adequate visibility to their members aflowing traffic to flow more freely
throughout the surrounding streets.

The proposed use will not diminish the values of surrounding properties, because: (The
Board will consider expert testimony but also may consider other evidence of the effect on
property values, including personal knowledge of the members themseives.)

The proposed use will not diminish the values of surrounding properties because this existing
commerciai building with office space has been at this location since 1984 and the proposed sign
is in keeping with the mixed use zone in which the property is located therefore there is no
foreseen detriment to property values of the adiacent properties. _

Special conditions exist such that literal enforcement of the ordinance rasults in
unnecessary hardship, because: (The applicant must establish that because, because of the
special conditions of the property in question, the restriction applied to the property by the



_ VARIANCE APPLICATION Address 30 Temple St, Nashua NH 03060
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ordinance does not serve the purpose of the restriction in a “fair and reasonable” way. Also, you
must establish that the special conditions of the property cause the proposed use to be
reasonable. The use must not alter the essential character of the neighborhood. Alternatively,
you can establish that, because of the special conditions of the property, there is no reasonable
use that can be made of the property that would be permitted under the ordinance. If there is any
reasonable use (including an existing use) that is permitted under the ordinance, this alternative
is not available.

Special conditions exist such that literal enforcement of the ordinance results in unnecessary
hardship, because the 20' maximum height does not give the property a reasonable _
announcement from the street thereby making locating the property and applicant difficult. We
feel the proposed sign located on the top floor of the west wall is facing away from the
residentiat neighborhood will not alter the character of the property or neighborhood in a
negative way,

4, USE VARIANCE ADDITIONAL INFORMATION

Please answer all questions below that are applicable. Your answers to these questions will allow staff to
better understand your request.

a. Total number of employees 51 Number of employees per shift 51

b. Hours and days of operation M - F 8:00am - 5:00pm, Saturdayv 8:00am - 3:00pm

c. Number of daily and weekly visits to the premises by customers, clients, vendors and
solicitors 12 - 15 per week

d. Number of daily and weekly commercial deliveries to the premises 3 - 5 Weekly

e. Number of parking spaces available

f.

g. Describe any proposed site renovations, including, but not limited to — landscaping,

lighting, pavement, structural changes, signage, access and circulation

Eitting up the 7 floor with carpet_naint, and minimal wall canfigiratinon chanages
Install 8 proposed business sign approximately 32" tall x 218" long internally dluminated

fabricated letters and fogo. (49sf),

! hereby acknowledge that | have read this application and state that the above is correct and agree fo
comply with all the city ordinances and state laws regulating construction.

! understand that only those point specifically mentioned are affected by action taken on this appeal.

//1?/1@

ﬁature of applicant ' Datd

The staff report for a Use Variance request will be available no later than Friday of the week before the ZBA meeting. If
you would like a copy, please indicate beiow:

O 1 will pick it up at City Halt
Please email it to me at Mwarner@trianglecu.org

O Please mail it to me at

£BA-Variance Application Revised January 1, 2010







Zoning Board of Adjustment
January 14, 2014

Page 12

parking spaces, and could be a more intense use. He said the
proposed use could be lesgs intensive than the financial planner
office, He said the owner just wants to live there and work

there, with no employees.

MOTION by Mr. Currier to deny the use variance on behalf of the
applicant and owner. Mr. Currier said that the Board finds that
a zoning restriction as applied does not interfere with the

landowner’s reasonable use of the property. He said the
building has been a residence for many vyears, up until the Board
approved it for a business. He said that the Board has

demonstrated that it can function as a business but the Board is
sensitive to what type of business is located here, as it is
immediately adjacent and in a residential zone.

Mr. Currier said the Board finds that by denying this use for a
tattoo salon, it is not taking away the landowners reasonable

use of the property.

Mr. Currier said in summary, the Board finds that this requested
use 1is not within the spirit and intent of the ordinance,
because of the testimony we received tonight, that because the
driveway on Amherst Street, and the mixed use of residential and
commercial that would be a difficult situation for parking to be
as it is on Amherst Street, and therefore, it is not within the
spirit and intent of the ordinance.

Mr. Currier said there is more universality on the Board in that
it will adversely affect property values of surrounding parcels,
the Board has two letters of testimony by professionals that
state that the use of the residence would impact negatively, and
this case would be contrary to the public interest if approved.

SECONDED by Mr. Johnson.

MOTION CARRIED 4-1 (Mr. Boucher)

5. CREG-Temple Street, LLC (Owner) Akumina, Inc. (Applicant)
30 Temple Street (Sheet 33 Lot 31) requesting the following
variances: 1) to allow an off-premises wall sign; and, 2)
to exceed maximum height of wall sign, 20 feet permitted,
73 feet proposed. D-1/MU Zone, Ward 4.



Zoning Board of Adjustment
January 14, 2014
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Voting on this case:

Gerry Reppuccl
Jack Currier
Rick Johnson
J.P. Boucher
David Creed

Robert Perry, Sousa Signs, Manchestex, NH. Mr. Perry said that
they are asking for a variance for the location of a wall sign
greater than 20 feet high, also, the sign is off-premises, as it
would be on the 7" floor of the building. He said that the
Akumina Company occupies the 3rd floor.

Mr. Reppucci said the application is thorough and complete.

Mr. Currier asked if the off-premises wall sign is because the
business is on the 3" floor.

Mr. Falk said the business is on the 3 floor, and the sign
would be on the 7" flcor, therefore, it’s not in their physical

space, and is considered coff-premises.

Mr. Currier asked if the business were on the 7" floor, they
wouldn’'t be asking for the off-premises wall sign variance.

Mr. Falk agreed, but they’d still need a variance to exceed the
maximum wall sign height of 20 feet in the D-1/MU Zone.

Mr. Currier said that he thinks that someone walking or driving
on Temple Street would see the sign, that’s it. He said the
rationale for the sign is puzzling.

SPEAKING IN FAVOR:

Steve Sherkowski, Akumina, 30 Temple Street, Nashua, NH. Mr.

Sherkowski said the reason for the sign is for branding and a ;.

positive image. He said you could see the sign from the
intersection of Amherst Street and Main Street, so, they need
the gign higher so folks see 1t, recognize it, and come for an
enployment standpoint. He said it’s more for brand positicning
in the City.

He said he believes they’re the largest tenant in the building,
and future plans are for expansion to the 7™ floor.



Zoning Board of Adjustment
January 14, 2014
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Mr. Reppucci said his concern is that everyone else in the
building will want a sign this high up on the building.

Mr. Sherkowski said that there is a letter in the packet, from
the building management office, stating that they are giving
permission to place the sign on the 7 floor, but only at a size
that is 50% of what is allowed for size.

Mr. Currier asked about the color of the sign, it loocks violet.
Mr. Sherkowski said that is their corporate colors.

SPEAKING IN OPPOSITION OR WITH QUESTIONS OR CONCERNS:

No one.

MOTION by Mr. Boucher to grant the wvariance on behalf of the
applicant as advertised, with both cases taken together. Mr.
Boucher said that the wvariances are needed to enable the
applicant’s proposed use of the property, given the special
conditions of the property, and the benefit sought by the
applicant cannot be achieved by some other method reasonably
feasible for the applicant to pursue, other than the area
variances.

Mr. Boucher said that the case is within the spirit and intent
of the ordinance, it will not adversely affect the property
values of surrounding parcels. Mr. Boucher said that it is not
contrary to the public interest, and substantial justice will be
served.

SECONDED by Mr. Creed.
MOTION CARRIED 4-1. (Mr. Currier)
The Becard took a 5-minute break.

At this point, a representative for the case for 12 - 12B
Hanover GStreet, Case #9, came to the podium, stating that the
person who they wanted to come as a translator couldn’t make the
meeting.

Mr. Reppucci said that the Board could Table the case to the
January 28, 2014 meeting.
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January 15, 2014

CREG-Temple Street, LLC
30 Temple Street, Suite 400
Nashua, NH 03060

RE: CREG-Temple Street, LLC (Owner) Akumina, Inc. (Applicant)
30 Temple Street (Sheet 33 Lot 31) requesting the following
variances: 1) to allow an off-premises wall sign; and, 2)
to exceed maximum height of wall sign, 20 feet permitted,
73 feet proposed. D-1/MU Zone, Ward 4.

To whom it may concern;

Your recent application for the above referenced request was
granted by the Zoning Board of Adjustment on January 14, 2014,
with the following stipulations and/or reasons for granting,
with both requests considered collectively:

1) The Board found that the variances are needed to enable
the applicant’s proposed use of the property, given the
special conditions of the property, and the benefit
sought by the applicant cannot be achieved by some other
method reasonably feasible for the applicant to pursue,
other than the area variances.

2) The Board found that the spirit and intent of the
ordinance is being kept in good faith.

3) The Board found that property wvalues should not be
negatively impacted.

4) The Board found that the request is not contrary to the
public interest.

5) Substantial justice is served to the applicant.

IMPORTANT INFORMATION:

Per RSA 677:2, any party to the action or proceedings, or any
person directly affected by any order or decision of the Zoning
Board of Adjustment may apply for a rehearing within 30 calendar



i

Page 2

days following the date of decision. Building permits issued
during this appeal period are at the sole risk of the

owner/applicant.

A variance or special exception shall be null and void twelve
(12) months from the date of its approval if, within this period
a building permit has not been secured or, in the case of a
variance or special exception relating to lot area, preliminary
or final subdivision/site plan approval, 1s not obtained.
Proper permits are required before the erection of any sign,
construction, or subdivision/site plans are commenced.

Granting of the variance or special exception does not relieve
the owner/applicant of the requirement to obtain Planning Board
approval for site plan, preliminary or final subdivision of
land. Please contact the Planning Department to determine
whether Planning Board approval will be necessary.

The Zoning Board of Adjustment appreciates your cooperation in
this matter. Should you have any gquestions regarding this
notice, please contact Carter Falk at 589-3090.

Respectfully,
~ZONING BOARD OF ADJUSTMENT
City of Nashua, New Hampshire

CF/cf

c¢c: Roger L. Houston, Planning Director
Bill McKinney, Building Department Manager
Mark Collins, Plans Examiner
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This map is for reference purposes only. The
City of Nashua makes no representation or
?uarantae as to the content, accuragy,
imeliness, or completeness of any information
provided herein.
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Community Development  588-3095

H Planni d Zoni 589-3090

City of Nashua At TR
Community Development Division Urben Programs 2553005
City Hall, 229 Main Street, PO Box 2019 Eoonomio Dovslopment 3893070
Nashua, New Hampshire 03061-2019 FAX 589-3119

www.nashuanh.gov

VARIANCE APPLICATION

This application must be completed and submitted to the Planning Department no later than the dates listed on
the Zoning Board of Adjustment (ZBA) schedule sheet. The ZBA will not consider incomplete or inaccurate
applications for action. ~ PLEASE PRINT OR TYPE ~

1. VARIANCE INFORMATION
a. ADDRESS OF REQUEST 29 Lake Street

Zoning District RC Shest 99 Lot 30

b. VARIANCE(S) REQUESTED
Section 190-16, Table 16-3 - Open Space Percentage Requirement.

Current conditions have virtually no open space, where 35% is required
(legal pre-existing non-conformity). Applicant proposes additional 500 sq.
foot building which will not change current open space conditions.

2. GENERAL INFORMATION
a. APPLICANT 7 OPTIONEE (List both individual name and corporate name if applicable)
Cellco Partnership, d/b/a Verizon Wireless

T
Applicant's signature el Date _January 2016
Applicant's address  ¢/0 McLane Middleton, 900 Elm St., 10th Fi., Manchester, NH 03101
Chni —
Telephone number (E{l\otr;t}l}a) fristopher Swiniarski (work) (603) 628-1322

b. PROPERTY OWNER Lake Street Mill Condominium

Owner's signature _see attached memorandum of lease Date
Owner's address 55 Lake Stl’eet, NaShua, NH 03060

Telephone number {(home) (work}
Case number Application Deadline Date Received Date of hearing =
Notices: Newspaper [/ Abutters [ Board Action
3 fee [77 Date Paid Receipt #
w3 application fee ] Date Paid Receipt #

$15 signage fee [ ] $100 recovery fee [ ] Date Paid Receipt #

2016 - 0001



3.

PURPOSE OF REQUEST

Answer all questions below. Provide as much information as available to give the ZBA the necessary
facts to review your case. Attached additional sheets if necessary. See “Procedures for Filing a
Variance” for further information.

1.

Granting of the requested variance will not be contrary to the public interest, because: (The
proposed use must not conflict with the explicit or implicit purpose of the ordinance and that it
must not alter the essential character of the neighborhood, threaten public health, safety, or
welfare, or otherwise injure “public rights.”)

See project narrative included herewith.

The proposed use will observe the spirit of the ordinance, because: (The Proposed use
must not conflict with the expiicit or implicit purpose of the ordinance and must not alter the
essential character of the neighborhood, threaten public health, safety, or welfare, or otherwise
injure “public rights.”}

See project narrative included herewith.

Substantial justice would be done to the property-owner by granting the variance, because:
{The benefits to the applicant must not be outweighed by harm to the general public or to other
individuals.)

See project narrative included herewith.

The proposed use will not diminish the values of surrounding properties, because: (The
Board will consider expert testimony but also may consider other evidence of the effect on
property values, including perscnal knowledge of the members themselves.)

See project narrative included herewith.

Special conditions exist such that literal enforcement of the ordinance results in
unnecessary hardship, because: (The applicant must establish that because, because of the
special conditions of the property in question, the restriction applied to the property by the



ordinance does not serve the purpose of the restriction in a “fair and reasonable” way. Also, you
must establish that the special conditions of the property cause the proposed use to be
reasonable. The use must not alter the essential character of the neighborhood. Alternatively,
you can establish that, because of the special conditions of the property, there is no reasonable
use that can be made of the properiy that would be permitted under the ordinance. If there is any
reascnable use {including an existing use) that is permitted under the ordinance, this alternative
is not available.

See project narrative included herewith.

4. USE VARIANCE ADDITIONAL INFORMATION

Please answer all questions below that are applicable. Your answers to these guestions will aliow staff to
better understand your request,

a.
b.
c.

=h

Total number of employees 0 Number of employees per shift 0

Hours and days of operation 24 hours, 7 davs per week

Number of daily and weekly visits {o the premises by customers, clients, vendors and
solicitors 0

Number of daily and weekly commercial deliveries to the premises 0
Number of parking spaces available 1

Describe your general business operations

Pravider of telecommunications and personat wireless services pursuant to license by the
Federal Communications Commission.

Describe any proposed site renovations, including, but not fimited to — landscaping,
lighting, pavement, structural changes, signage, access and circulation
Addition of head end building as shown on plans included herewith.

I hereby acknowledge that f have read this application and state that the above is correct and agree to
comply with all the cily ordinances and state laws regufating construction.

f understand that only those point specifically mentioned are affected by action taken on this appeal,

ol
17 January , 2016

Signature of applicant Date

The staff report for a Use Variance request will be available no later than Friday of the week before the ZBA meeting. if
you would like a copy, please indicate below:

O 1 will pick it up at City Halt

@ Please email it to me at  chris.swiniarski@mclane.com

O Please mail it to me at

ZBA-Variance Application Revised January 1, 2010




CHRISTOPHER A. SWINIARSKI
Admitted in NH and MA

McLane Middleton, Professional Association
900 Elm Street, 10th Floor

Manchester, NH 03105-0326

DDLETON Bl chisophes swinirsi@melanscom

January 6, 2016

City of Nashua Zoning Board of Adjustment
229 Main Street
Nashua, NH 03061-2019

Re: Application for Variance

Applicant: Cellco Partnership, d/b/a Verizon Wireless (“Verizon”)
Parcel ID: Map 99, Lot 30

Street Address: 55 Lake Street, Nashua, NH {the “Property”)

Zoning District: RC

Dear Board Members:

The purpose of this letter is to file the enclosed Variance application for Verizon Wireless’
proposed head-end facility (the “Facility”} to be installed on the Property. The Facility will consist
ofa 25" x 20" equipment shelter that will house equipment for signal processing and other functions
of Verizon Wireless’ network in Nashua, NH. The Facility does not include any telecommunication
antennae, and is generally unmanned except for periodic maintenance inspections. Specific details
of the proposed Facility are set forth on the plans included herewith. This package includes the
following materials:

Variance Application

Plans

Abutter’s List

Copy of Memorandum of Lease executed by the Property Owner

Check in the amount of $434.70 representing the application fee ($330) + ($3.49) x
30 abutters notification fee)

SUMMARY DESCRIPTION OF PROPOSAL

The Application is for a project consisting of a single 25’ x 20’ (500 sq. ft.) building to be
located at 55 Lake Street, Nashua, NH (the “Property”). The project is more fully described on the
plans included with the Application (the “Project”). The building will serve as a head end or hub for
“Small Cell” telecommunications facilities planned for deployment in Nashua.

Gl N

Small Cell telecommunications facilities are modern sites that seek to avoid development of
large towers or large arrays or roof top antennae in certain dense areas where they can be used as a
substitute. Small Cell facilities involve one or more small antennae at a low height, placed to
provide coverage to targeted areas of dense demand. Examples include small unnoticeable
canisters mounted on utility or light poles, or discreet antennae installed inside large buildings or

arenas,



Page 2

Unlike larger “Macro Cell” sites, Small Cell sites relay the data that they carry back to the
network via existing infrastructure, typically fiber optic lines. Many of these fiber optic lines
already exist in urban areas, such as Nashua, Manchester, Portsmouth, and Concord. These lines
must all connect into a central processing facility, known as a Head End. That proposed 500 sq. ft.
building that the Application covers is the Head End for Nashua.

It is easy to see how the Small Cell is highly advantageous to cities and wireless
carriers alike. Where the Small Cell can be deployed, it eliminates the visual impacts of
telecommunications towers, while maximizing network coverage by using small discreet
antennae to target small areas of greater demand and usage. By their nature, Small Cell
networks are only feasible in densely populated areas with some degree of existing fiber
optic infrastructure, or the ability to readily deploy the same. Therefore, only those
municipalities (such as Nashua) are able to realize the tremendous benefits of a Small Cell
network.

VARIANCE SOUGHT

Verizon seeks a variance from Section 190-16 of the Land Use Code of the City of
Nashua, NH, revised through September 1, 2012 (the “Ordinance”). Specifically, Verizon seeks a
variance from the 35% Open Space Percentage Requirement set forth in Table 16-3, as the Property
is currently almost completely lacking in open space (see photo below).

VARIANCE CRITERIA

1. The variance would not be contrary to the public interest,

The United States Center for Disease Control has surveyed, among other things, the number
of wireless only homes. In 2011, that number was estimated at 34%. Only three years later, that
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number rose to 54%. (See Blumberg Sj, Luke JV. Wireless, substitution: Early release of estimates
from the National Health Interview Survey, July-December 2014. National Center for Health Statistics.
June 2015.}

There is no denying that the demand for wireless service is growing at an astonishing rate.
It is very much in the public interest to provide better wireless service as demand grows, such that
mobile service providers engage in competition to ultimately benefit the American consumer.

Utilizing the Property as set forth in the Application is an excellent way to meet the demand
of the public without detrimentally affecting its interest. The Application utilizes a previously
developed property within close proximity to existing fiber optic cables to provide a critical
service that the public demands.

2. The spirit of the ordinance is observed.

Generally speaking, the spirit of the Ordinance is to promote public safety, convenience and
welfare, without unduly impacting quality of life, congestion, and municipal resources. The Project
promotes public safety by enhancing the sole means of communication used by residents outside of
their homes and, for many, the only means of telephonic communication inside their homes. It has
no impact on municipal resources, creates no congestion because it is unmanned, and promotes a
better quality of life by utilizing an existing development rather than using an undeveloped
property for the Project.

3. Substantial justice would be done.

Literal enforcement of the Ordinance would require the applicant to locate a property within
close proximity to fiber optic cables that is relatively undeveloped. The applicant would then use
this theoretical property for a small 500 square foot unmanned building, resulting in a tremendous
under-utilization of the land. The application before you, instead, is the most just way to avoid a
blighted near-vacant parcel that would result from literal enforcement of the Ordinance.

4. The values of surrounding properties would not be diminished.

The Project proposes a small, attractive structure that will not be visible to a majority of
surrounding properties. There is no data to suggest that any negative property value impact could
resuit from the Project..

5. Special conditions exist such that literal enforcement of the ordinance would

result in ap unnecessary hardship.

As previously stated, strict enforcement of the Ordinance would necessarily result in the
applicant acquiring a parcel that is largely vacant, with only the small Project building located
thereon. Additionally, the Property is uniquely situated for this use because it directly abuts
existing fiber optic infrastructure, which is necessary for the proposed use as described above.
Requiring the applicant to locate an undeveloped parcel and lay additional fiber optic infrastructure
to that parcel would be a tremendous hardship, if even possible at all.
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Thank for considering this application. Based on the meeting schedule published by your
department, we anticipate this matter would be considered at the ZBA’s meeting on February 9,
2016. In the interim, please feel free to contact me with any questions regarding the same.

Sincerely,

S
Z

Chris Swiniarski
Attorney for Verizon Wireless

100566\10059693 v1
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To: Zoning Board of Adjustment

From: Carter W. Falk, AICP, Deputy Planning Manager/Zoning
Date: January 29, 2016
Re: ZBA Meeting: February 10, 2016 — Downtown Master Plan

As the Board is aware, the CVS case on Main Street was tabled to the February 9, 2016 meeting
(which is now February 10™), with respect to the proposed ground sign.

The request was for a 24 foot high ground sign, where the Land Use Code allows 10 feet in
height, also the area requested is 88 square feet, where the Code allows a maximum of 50 square
feet. The Board tabled this request, to have the applicant provide a photo/drawing of how the
proposed sign would look on the property, superimposed in the photo.

Subsequent to the meeting, I was asked if there is any information in the Downtown Master Plan
relative to signage. The Downtown Master Plan addresses market strategies, potential building
design, initiative areas and opportunities, streets and connectivity; it does not have an analysis of
existing, or desired signage. It does, however, state that the downtown area is a pedestrian
friendly environment. Ihave attached a few pages where this is stated. To illustrate this point, a
drive along Main Street will show that most if not all the existing ground signs are smaller,
monument-scaled signs.

If you have any questions, please call me at 603 589-3116, or e-mail me at falkc@nashuanh.gov




Nashua Downtown Master Plan

to create 2 series of initiatives around
which different activities and develop-
ments are organized. Private efforts,
along with public improvements and
public/private partnerships have been
formulated into five initiatives for the
Cigy:

Riverfront West

Riverfront East

Main Street North

1
2
2 Railroad Square
4
E  Main Street South

= e s

FALERT DN

In order to support these five initiatives,

the Plan recommends improving upon

and creating a seties of frameworks that
connect different parts of Downtown.
The frameworks, focusing on connectiv-

ity, are designed to:

* continually enhance the pedestrian
experience on the streets of Dowr-

town

= support and extend the system of
bikeways and trails that link the areas
of Downtown to each other, as well
as the neighborhoods, and o the
region’s remarkable recreational and

heritage amenities

+  clarify pedestrian and vehicular circu-
lation through an incremental

process of converting one-way streets

Minir. Stresl Boutr
New Streetscaping and
redeveloped parking lots
awiil transform Main
Street South into a
pedestrian friendly
shopping: sivest.

Listing Condition

(29p)

Proposed

Redevelopment

i (botiom}
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Nashia Dewntown Maseer Plan

At each focus group meeting, inter-
view and public meeting, participants
were asked the same three questions:

T What are the strengths of Down-
town Nashua?

2  What are the weaknesses of Down-
town Nashua?

3 'What is your vision for the future?

The Downtown assets considered }
strongest and cited most frequently
related to its character character and its
sense of place created by the pedestrian-
friendly environment on Main Street
North.

The liabilities most often identified
included the confusing, local one-way
street system, the disconnect between the
Downtown neighborhoods and Main
Street, and the development along Main
Street, south of Hollis Street.

Visions included = “complete”
Downtown in which neighborhoods
were connected to and interwoven with
Downtown retail and institutions, the
development of an expanded, connective
riverfront park system, the addition of
cultural and entertainment facilities, and
an improved public transportation sys-
term.

The strengths, weaknesses, and
visfons are listed in more detail on this

page and the following two pages.

History

= Heritage of Nashua as one of the
first planned industrial cities in the
Northeast

< The preserved and rehabilitated
buildings along Main Street of his-

PR R I IR IS S
COI10 Qlddy Ui adCds Cadakadooy

Main Street

= The walkable, vibrant, and safe envi-
ronment between the Nashua River
and Cigy Hall

<«  New investments and restaurants

creating an active sidewalk and street
< Variety of uses along this spine

» Strong sense of place rooted in tradi-

tional streetscape standards

Locally owned and operated busi-

nesses — no national franchises

T - -
Hafneaser

|

i

l Main Strece North is
i depiired in green,

|

|

rEpresenLing the

Downtowns historic
core grud ifs serengzh,
Shown in red, the

Dgwntowns main

E weaknesses are its
2 underutifized
! riverfront and the
i
i

Vacuols feel and
wmoordinated planning
of Main Street South.

22




Ve Nashua Downrown Master Plare

Pazsznian Donpsstivicy
The Library Walk is a great success. It
provides pedestrian access through
Nashua's long blocks to destinations
located one block behind Main Street.
More such connections are required in
order to connect and stimulate invest-
ment along Spring and Eim Streets,
Tiie Iviasrer Fiai recomnumends creat-
ing five additional through-block pedes-
trian connections: two on the interior of
buildings, and three extericr. The exterior
pedestrian paths should be public, well-
lit, and modeled after the successful
Library Wolk, The interior paths require
partnerships with private building own-
ers, They should be integrated with the
interior circulation through a lobby or

public corridor.

There is no more important intersection
to redevelop in Nashua than the intersec-
tion of Hollis and Main Streets. The
intersection is the region’s “100% corner,”

as it creates gateways to Main Street

from the east and west and south.

All four corners of this intersection
are currently underutiiized 2nd under-
performing. In a City with limited avail-
able land and relatively low-scale
buildings, three of the four corners pres-
ent opportunities to add significant
square footage to the Downtown inven-
tory of office, retail, institutional, and
cultural space without creating an inap-
propriately sized building. Downtown’s

targest new buildings should be sited at

B, Through an existing
building

B I plice of the
relocated Joannes
Kitchen

C 4 news Jane beside
relocared parking

D Alonyr side of the
chtirch

o vt e
Downtown comman
F i exeension of the

radd k!

Ft ey e}
(D632 01 2201

Seweral new pedestrian
comrections (similar fo
Library Hill and
showm in red) should be
areated to i?ﬁﬁ?'{}z-cf e
prrmicability of Main
Street’s Ionyg blocks,
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Community Development

City of Nashua g:iﬂj?;ggsaar}gtgomng
Planning Department rsan Programs
City Hall, 229 Main Street, PO Box 2019 ggzggx;igg\gonmgtm

www.gonashua.com

Nashua, New Hampshire 03061-2019 FAX

588-3095
589-3050
589-308C
589-3100
589-3085
589-3070
589-3105
589-3119

January 13, 2016

Attorney John H. Sokul, Jr.
Hinckley Allen & Snyder

11 South Main Street

Suite 400

Concord, NH, 03301

RE: Ballinger Properties, LLC & BT Realty Limited Partnership,
Joanne Charron and Towers Motor Parts Corporation of Nashua
(Owners) 242 Main Street, 1 & 5 East Hollis Street {Sheet
31 Lots 1, 2 & 6) requesting the following variances: 1) to
allow an electronic changing message center sign on a
portion of a new ground sign, 2) to exceed maximum ground
sign height, 10 feet allowed, 24 feet proposed, 3) to
exceed maximum ground sign area, 50 sq.ft allowed, 88 sq. £t
proposed, 4} to exceed maximum wall sign area, 100 sq.ft
allowed, 112 sq.ft proposed, 5) to allow an additional wall
sign on the building, two permitted, an additional wall
sign proposed for eastern fagade for a total of three wall
signs, and 6) to exceed maximum wall gign area, a total of
200 sg.ft allowed, 285 sq.ft proposed for all three wall
gigns. D-1/MU Zone, Ward 4.

Dear Attorney Sokul;

Your recent application for the above referenced variance
request was considered by the Zoning Board of Adjustment on
January 12, 201e6. As per your letter dated January 12, 201s,
variance #1 for the electronic changing message sign was
withdrawn.

Further, the Board Tabled variances #2 and 3 to the February 2,
2016 meeting so that the applicant can provide a photo/rendering
of the proposed sign superimposed on the property.

The Board approved variances #4, 5 and 6, all considered
collectively:
1) The Board found that the variances are needed to enable

the applicant’s proposed use of the property, and given
the special conditions of the property, and the request
sought by the applicant cannot be achieved by some other



Page 2

method reasonably feasible for the applicant to pursue,
other than the area variance.

2) The Board found that the spirit and intent of the
ordinance is being kept in good faith.

3) The Board found that property wvalues should not be
negatively impacted.

4) The Board found that the request is not contrary tc the
public interest, the sign reflects the Hospital’'s new
logo.

5) Substantial justice is served to the applicant.

Per RSA 677:2, any party to the action or proceedings, or any
person directly affected by any order or decision of the Zoning
Board of Adjustment may apply for a rehearing within 30 calendar

days following the date of decision. Building permits igsued
dguring this appeal period are at the sole risk of the
owner/applicant.

The Zoning Board of Adjustment appreciates your cooperation in
this matter. Should you have any questions regarding this
notice, please contact Carter Falk at 589-3090.

Resp%ctfully,

o . 7 5
i;aﬁ%z%wggaéﬁﬁhm
JONING BOARD OF ADJUSTMENT
City of Nashua, New Hampshire

CF/cf

Cc: Ballinger Propertieg, LLC
BT Realty Limited Partnership
Joanne Charron
Towers Motor Parts Corporation
Roger L. Houston, Planning Director
Bill McKinney, Building Department Manager
Mark Ccllins, Plans Examiner
Louise Brown, Assessing Department
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Community Development Division Groan Programs 209008
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VARIANCE APPLICATION

This application must be completed and submitted to the Planning Department no later than the dates listed on
the Zoning Board of Adjustment (ZBA) schedule sheet. The ZBA will not consider incomplete or inaccurate
applications for action. ~ PLEASE PRINT OR TYPE ~

1. VARIANCE INFORMATION
a. ADDRESS OF REQUEST 242 Main Street: 1-5 East Hollis Street

Zoning District D-1 Sheet 31 ot1,2,6

b. VARIANCE(S) REQUESTED
See attached

2. GENERAL INFORMATION
a. APPLICANT / OPTIONEE (List both individual name and corporate name if applicable)
John H. Sokul, Jr., Esg, - Hinckley Allen & Snyder

Applicant's signature? W Date
S. Mai

Appilicant’s address I{St{eet, Ste. 400, Concord, NH 03301
Tetephone number (home) work) (603) 545-6132

b. PROPERTY OWNER See attached authorization letters. Applicant is counsel for CVS.

Owner's signature Date

Owner's address

Telephone number (home) (work)

- ) o : V N i ='.
Case number Application Deadline Date Received Date of hearing _t =+ g e
Notices: Newspaper [ ] Abutters [] Board Action
$ fee /] Date Paid Receipt #
$ application fee [ ] Date Paid Receipt #

315 signage fee [ ] $100 recovery fee [~ Date Paid Receipt #



" Astess 242 Main S 15 East HolisSteet

" VARIANCE APPLICATION
i '_F’g‘ge 2 A e e
3. PURPOSE OF REQUEST

Answer all questions below. Provide as much information as available to give the ZBA the necessary
facts to review your case. Attached additional sheets if necessary. See “Procedures for Filing a
Variance” for further information.

1.

Granting of the requested variance will not be contrary to the public interest, because: (The
proposed use must not conflict with the explicit or implicit purpose of the ordinance and that it
must not aiter the essential character of the neighborhood, threaten public health, safety, or
welfare, or otherwise injure "public rights.”)

See Attached.

The proposed use will observe the spirit of the ordinance, because: (The Proposed use
must not conflict with the explicit or implicit purpose of the ordinance and must not alter the
essential character of the neighborhood, threaten public health, safety, or welfare, or otherwise
injure “public rights.”}

See attached,

Substantial justice would be done to the property-owner by granting the variance, because;
{The benefits to the applicant must not be outweighed by harm to the general public or to other
individuals.)

See attached.

The proposed use will not diminish the values of surrounding properties, because: (The
Board will consider expert testimony but alsc may consider other evidence of the effect on
property values, including personal knowledge of the members themselves.)

See attached.

Special conditions exist such that literal enforcement of the ordinance results in
unnecessary hardship, because: (The applicant must establish that because, because of the
special conditions of the property in question, the restriction applied to the property by the



VAR!ANCE APPUCATION

ordinance does not serve the purpose of the restriction in a “fair and reasonable” way. Also, you
must establish that the special conditions of the property cause the proposed use to be
reasonable. The use must not alter the essential character of the neighborhood. Alternatively,
you can establish that, because of the special conditions of the property, there is no reasonable
use that can be made of the property that would be permitted under the ordinance. If there is any
reasonable use (including an existing use) that is permitted under the ordinance, this alternative
is not available.

See attached.

4, USE VARIANCE ADDITIONAL INFORMATION

Please answer all questions below that are applicable. Your answers to these questions will allow staff to
better understand your request.

a.
b.
c.

(D

Total number of employees Number of employees per shift
Hours and days of operation
Number of daily and weekly visits to the premises by custemers, clients, vendors and
solicitors

Number of daily and weekly commercial deliveries to the premises
Number of parking spaces available _

Describe your general business operations

CVS Pharmacy

Describe any proposed site renovations, including, but not imited to ~ landscaping,
lighting, pavement, structural changes, signage, access and circulation

Entire new hullding. and sife layoul

! hereby acknowledge that | have read this application and sfate that the ahove is correct and agree to
comply with all the cily ordinances and state laws regulating construction.

! under, tand that only those peint specifically mentioned are affected by action taken on this appeal.

ﬂ]\b‘l‘:’_

nature of appilcan Date

The staff report for a Use Variance request will be available no later than Friday of the week before the ZBA meeting. i
yaou would like a copy, please indicate beiow:

(O 1 will pick it up at City Hall

(o) Please email itto me at jsokul@hinckleyallen.com

O Please mail it to me at

ZBA-Variance Application Revised January 1, 2010




NARRATIVE IN SUPPORT OF
VARIANCE APPLICATION OF CVS PHARMACY

This variance application, submitted by TMC New England, LLC on behalf of CVS
Pharmacy, is related to three properties located at 242 Main Street, 1 East Hollis Street and 5
East Hollis Street in Nashua (collectively the “Property”). CVS has obtained zoning and site plan
approvals to demolish the existing buildings, and build a new approximately 13,000 square foot
CVS store including a pharmacy with drive through window. The Property is zoned D-1
(Downtown 1) and 1s within the MU Overlay District (Mixed Use).

CVS proposes to install a primary ground sign including a panel for electronic lettering,
and four wall signs on the building, all as depicted on the pilans submitted herewith. The
electronic message center will contain text only, and will not have any animation or other
distracting features. The ground sign is being relocated and updated to include a more substantial
and attractive design with a peaked shingle top, clapboarding, and detailed trim work. The wall
signage will consist of simple CVS Pharmacy lettering, and lettering for the Drive-Thru
Pharmacy. The wall signage will face Main Street, East Hollis Street, and Medical Center Drive.
All of the proposed signage will be generally consistent both with CVS pharmacies elsewhere,
and the prior CVS signage on this site.

The following variances are required for the proposed signage:

Ground Sign Variances

1) A variance from §190-101, Table 101-7 to allow an electronic message center sign,
where such signs are otherwise prohibited;

2) A variance from §190-101, Table 101-7 to allow a 24’ tall ground sign, where a
maximum of 10° is otherwise allowed; and

3) A variance from §190-101, Table 101-7 to allow ground sign area of approximately 88
s.f., where a maximum of 50 s.f. is otherwise allowed.

Wall Sign Variances

4) A variance from §190-108(C)(6) to allow a wall sign area of approximately 112 s.f. on
the Main Street frontage, where a maximum of 100 s.f. is otherwise permitted,;

5) A variance from §190-108(C)6) to allow a wall sign to be located on the eastern fagade
of the building; and

6) A variance from §190-108(C)(6) to allow total wall signage area of approximately 285
s.f., where a maximum of 200 s.f. is otherwise allowed.



DISCUSSION

Pursuant to RSA 674:33, I{b), the Zoning Board of Adjustment has the power to
authorize a variance from the terms of the zoning ordinance, if:

(1) The variance will not be contrary to the public interest;

(2) The spirit of the ordinance 1s observed;

(3) Substantial justice is done;

(4)  The values of surrounding properties are not diminished; and

(5 Literal enforcement of the provisions of the ordinance would result in an
unnecessary hardship.

122

Under the last provision, “unnecessary hardship” means either:

(A)  Owing to special conditions of the property that distinguish it from other
properties in the area: (i) No fair and substantial relationship exists between the general public
purposes of the ordinance provision and the specific application of that provision to the property;
and (ii) The proposed use is a reasonable one; or

(B) If, and only if, owing to special conditions of the property that distinguish it from
other properties in the area, the property cannot be reasonably used in strict conformance with
the ordinance, and a variance is therefore necessary to enable a reasonable use of it.

Here, the variances requested by CV'S satisfy the statutory requirements.

1. The variance will not be contrary to the public interest.

A variance is contrary to the public interest if “it unduly and in a marked degree conflicts
with an ordinance such that it violates the ordinance’s basic zoning objectives.” Farrar v. City of
Keene, 158 N.H. 684, 691 (2009) (internal quotations omitted). In determining whether a
variance would violate basic zoning objectives, the board should examine whether the variance
would alter the essential character of the locality, or whether the granting of the variance would
threaten public health, safety or welfare. Id.

The ground sign variances are not contrary to the public interest. The electronic message
center sign (“EMC™) will display text only, and will not have any animation. In that sense, it
merely offers more convenient changing of the text, but will be no different than a traditional
lettered sign from a messaging perspective. The proposed ground sign will be similar in height
and size to the existing CVS ground sign on the property. It will have a nearly identical CVS
Pharmacy panel, and the existing lettering panel below will be replaced with an EMC of similar
size and purpose. The appearance of the sign will be updated to be consistent with current CVS
design, and will improve the overall appearance with more substantial pillars and a peaked
shingle and clapboard top. The proposed sign does not clutter the streetscape or detract from the
character of the locality. Further, the sign will have no detrimental impact on public health,
safety or welfare in any way.



The wall sign variances are not contrary to the public interest either. The property is a
corner lot, with frontage on East Hollis Street and Main Street. On the building fagade facing
Main Street, CVS seeks to maintain a general CVS Pharmacy sign, consistent with the existing
wall sign on the building, and to add a sign for the Drive-Thru Pharmacy. The combined square
footage of these two signs totals approximately 112 s.f., where a maximum of 100 s.f. is allowed.
This signage is only a minor increase from the permitted square footage, and will not have any
noticeable impact. The wall signage facing East Hollis Street does not contain a Drive-Thru
Pharmacy sign, and consequently, meets the 100 s.f. maximum standing alone.

CVS also seeks to install a wall sign on the eastern fagade of the building, which will be a
standard CVS Pharmacy sign, consistent with the facade facing East Hollis Street. This sign is
proposed because the eastern fagade of the building faces Medical Center Drive. Although there
is a parking lot between the building and Medical Center Drive, the building is plainly visible
from that street. The proposed sign will identify the pharmacy for traffic on Medical Center
Drive. With the addition of this sighage, the total wall signage on the building is approximately
285 s.f. This modest increase in sign area is justified based on the visibility of the building from
three separate streets. Each individual sign is appropriately sized for the area and will result in no
adverse impact to public safety, health or welfare.

Finally, despite the additional sign area, the proposed signage does not create hazardous
or distracting displays, which 1s also in the public interest.

2. The spirit of the ordinance is observed.

The Supreme Court has determined that the requirement that a variance not be contrary to
the public interest “is co-extensive and related to the requirement that a variance be consistent
with the spirit of the ordinance.” Chester Rod & Gun Club v. Town of Chester, 152 NH 577, 580
(2005). “The public interest is protected by standards which prohibit the granting of a variance
inconsistent with the purpose and intent of the ordinance, which require that variances be
consistent with the spirit of the ordinance, or which permit only variances that are in the public
interest.” Id. As such, this criterion overlaps with the public interest requirement.

In Nashua, the spirit of the sign ordinance is to provide reasonable but uniform signage
opportunities to properties, despite their different features and characteristics. The Ordinance
also intends that such signage should allow an owner or occupant to reasonably identify the use
housed on its property. The additional sign area accomplishes this, with simple, plain signage.
The proposed ground sign provides similar identification as the existing ground sign, with a
more appealing appearance and facilitated message changing via the EMC versus traditional
letter paneling. The wall signs allow proper identification of the pharmacy from the three streets
with good visibility. Thus, allowing this particular signage accomplishes the intent of fair
treatment for CVS.



3. Substantial justice is done.

Substantial justice is done where granting a variance will not cause harm to the general
public that outweighs the benefit to the applicant. See Malachy Glen Associates v. Town of
Chichester, 155 N.H. 102, 109 (2007). That is the case here.

There 1s no harm to the general public by the requested variances. The ground sign is
generally consistent with the size of the existing ground sign on the property. The proposed sign
will have a peaked top, with more attractive construction than the existing sign. The EMC will
not provide any antmation or other distracting features, but will merely provide text. Similarly,
the wall signs will cause no public harm. Individually, they are generally consistent with the
allowed sizing, with only a minor increase (12 s.f) on the Main Street frontage due to the
addition of a Drive-Thru Pharmacy sign. Allowing wall signage on the eastern building fagcade
will assist the public in identifying the building from Medical Center Drive, where the pharmacy
is plainly visible. To this end, the proposed signage is actually a benefit to the general public,
rather than a hindrance. Additionally, the signage will have no adverse impact of any kind on
pedestrian safety.

The benefit to the applicant from the variances is substantial. The proposed signage will
allow the pharmacy to be consistent with CVS design and other CVS pharmacies, which is
critical from a branding and recognition perspective. The proposed signage will allow for
customers to easily locate and identify the pharmacy, and will provide appropriate visibility,
given the nature of the development, its location and the traffic in the area. As such, substantial
justice would be done by granting the variances.

4. The value of surrounding properties is not diminished.

Granting the variances will not diminish surrounding property values. The proposed
signage 1s in keeping with the neighborhood and the character of the commercial area. It will
help identify the use of the site, given its access and visibility. The variances will not result in a
site cluttered with signage. The ground sign will be a significant improvement over the existing
ground sign, and the total square footage of the wall signage is spread over three facades, such
that no single facade will appear to have an abundance of signage. As a result, in terms of size
and scale, the additional sign area will not affect the property values in the area.

5. Literal enforcement of the provisions of the ordinance would result in an unnecessary
hardship because, owing to special conditions of the property that distinguish it from other
properties in the area:

a. No fair and substantial relationship exists between the general public purposes of the
ordinance provision and the specific application of that provision to the property.

The general public purpose of the EMC prohibition is to prevent unsightly signs which
frequently change display and provide a distraction to motorists. The EMC sign proposed will
contain no animation, and will provide text only. In this sense, it is similar to a traditional



lettered sign, with the added convenience of being able to change the message of the text
remotely and easily.

The sign area limitations in the Ordinance are to prevent the proliferation of signage that
presents aesthetic, safety, and design issues that are contrary to the area and to the City’s vision
of the area. However, as applied to this property, it would resuit in a very obscure site. Given the
high traffic volume in the area, and the location of the property at a busy intersection, a
prominent ground sign 1s necessary to safely and adequately identify the site entrance for traffic
coming from many different directions on numerous streets. The increased wall signage is also
justified because the building is located on a corner lot, and is visible to traffic on three streets.

b. The proposed use is reasonable.

As noted above, the EMC sign is reasonable because it will display text only, and will not
provide animation or other distracting features the City seeks to avoid. The ground sign height is
generally consistent with the existing ground sign, and the new peaked-roof design will improve
overall appearance. The additional sign area poses no safety, traffic, aesthetic or design issues for
the site, the area or the district in general. It is simple and traditional signage, in fitting with
general CVS designs, and does not materially depart from the existing signage on the property. It
will ensure safe and adequate identification of the pharmacy from the streets and will not
adversely impact the public in any way.
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necessitate steps coming down because of the grade in the land.

He said they live in a wvery stable neighborhood. All of them
have lived here for over thirty years and they are all good
friends. He said they don’t want to move - they would rather add

cn.
SPEAKING IN FAVOR

No One.

SPEAXING IN OPPOSITION

No Cne.

MOTION by Ms. Nesgset to grant the variance for a encroachment of
7/ intoc the 30’ required rear vyard setback to construct an
18'X24' one-story addition at 22 Edinburgh Drive. The hardship
ie the slope in the back yard. It is within the spirit and
intent of the ordinance that they have reasocnable use of their
property. It will not adversely affect property values. It is
not contrary to the public interest. Substantial justice will be
served by the reasonable usage of the site.

SECONDED by Mr. Milligan.

MOTION CARRIED UNANIMOUSLY

8. Ballinger Properties, LLC & BT Realty Limited Partnership
{Owners) 242 Main Street (Sheet 31 Lot 2) regquesting the
following variances: 1} to exceed maximum number of
allowed wall signs, 2 allowed - 4 proposed, 2) to exceed
maximum allowed wall sign area, 100 square feet allowed -
246 square feet proposed, 3) to exceed maximum ground
gaign area, 50 square feet allowed - 102.76 agquare feet
proposed, 4) to exceed maximum ground sign height, 10
feet allowed, 15 feet existing - 24 feet requested, 5) to
allow an electronic changing sign to display messages
other than display of current time and temperature, and
6} to allow three lines of text on electronic changing
sign - one 1line of text allowed. CB/MU Zone.

Voting on this Case:

Kevin Milligan

Sean Duffy

Tom Jenkins
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Jay Coffey

Mike Floyd, Site Enhancement Services, South Bend, Indiana. Mr.
Floyd said they work with CVS Pharmacy on their signage. Some
handouts were passed out to the Board. He said one of them is
the elevation of the property showing the signage on the new
facade and what they are going to lock like on the building.

He said the ground sign represents a reduction in height and
square footage. He said he loocked at the property and the
proposed sign fits better for this site. He said they are
reducing the size from 102 square feet to approximately 68 square
feet. The height is being dropped down to an overall height of

207 .

Mr. Milligan said this means the request is being changed.
Number 3 will be to exceed maximum ground sign area to 68 sguare
feet and #4 to exceed maximum ground sign height to 20’ instead
of the 24’ they were requesting. He gaid they can continue
hearing because they are reducing their reguest from what was
originally published.

Mr. Milligan asked the size of the square footage that is on the
gign right now.

Mr. Floyd said he believes it is approximately 25 to 30 sguare
feet.

He said the zoning restriction for signage hampers reasonable use
for CVS at this site. It severely limits the business’s ability
to effectively communicate information. He said the site is old
and dated. Nobody uses this style any more and they want to
freshen the look. They want to give the gite the attention it
needs. The signs will be easier to read and they feel what they
are proposing is a better package for the site.

He said the strict application of the zoning ordinance will not
allow CVS the use of the electronic message board. This type
sign allows specific programming, for example, there is a sale on
tablets at this site. This message could be displayed. It could
also be used for a community related issue - for example a blood
pressure screening to be held on a certain date or £f£lu shots to
be given on certain dates.

Mr. Floyd said one of the things that the ordinance addresses is
flashing, scrolling, and/or moving messages on the sign. He said
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this gign will not do any of this. Their message(s) will be
static - perhaps changing every minute or so, but there will be

no animation.

He said one of the purposes of the sign division in the zoning
ordinance 1s to give information and direction. He said the
proposed signs will do thisg. It also states that it provides a
format for street advertising and that is what this is. It puts
the message out letting people know what the site is and what
goods and services are available at the property.

He said the third item dis build the image of the
business/industry. He said this site’s signage is dated. It is
old and it locks it. The facade/signage renovations are going to
work together to try improve the look of the site.

Be said the electronic message board will eliminate a lot of
possible uses of other signs - for instance, other signs
occurring for other products that CVS might offer in the future
instead of offering them in an actual coastructed sign on the
property, eliminating the need for someone like him coming to the
Board asking for permission for a sign advertising something new

that CVS might carry.

Mr. Milligan said that what he is saying that CVS won’t come back
to the Board if they get the electronic message center.

Mr. Floyd said this ies where he is going, although he couldn’t
say absolutely and positively they would not come back to the

Board.

Mr. Milligan asked if the CVS pharmacy sign is internally lit.

Mr. Floyd said the CVS pharmacy sign on the building is
internally illuminated. The 24-hour box sign next to it is
internally lit. The other two signs are not. The panel that
gays CVS Pharmacy on the ground sign is 1lit. Obviously the
electronic megsage center is illuminated.

He said that another purpose of the ordinance is to incorporate
new technologies and obviously that is what they are trying to do
here. This type of gign is a new technology that is being used
and will address concerns VS has about keeping up to snuff with
competitors as well as putting the latest product out there.

He =aid thisg is a busgsiness that 1s within a business zone and
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they want to make sure they are using signage that the property
can live up to its full potential.

Mr. Coffey asked what the hardship is.

Mr. Floyd said they are locking to upgrade the site. He said it
is in need of desperate need of signage upgrades and they want to
make sure they are giving it the best package that is available
to CVS. He said they feel the package they are offering offers
the best opportunity for that.

Mr. Milligan asked again about the hardship.

Mr. Floyd said the signage the zoning ordinance allows for square
footage hampers the reasonable use of the property by CVS. They
want to make sure they get the message out clearly and in a
pleasing way with something that makes sure it continues the

viability of the site.

Mr. Jenkins said he believes they could put a license plate on
the property stating CVS and everybody in town would know it is a
CVS store. He said that they are talking about a message center
on one of the busgiest intersections in the whole city of Nashua.
There are pedestrian crossings, four intersections meeting with
two of the busiest streets in Nashua. They are going to distract
people driving downtown with a message center right on the
corner. There is a hospital right up the street where people are
sometimes dazed about getting someone there. He said he fails to

see the hardship.

Mr. Floyd said the message is not going to be that distracting to
somebody who is driving. They will see the information, process
it, and act on it if you interested or not if you are mnot

interested.

Mr. Duffy asked how long the pharmacy has been in this location.

Mr. Floyd said he doesn’t have the site plan, but he believes it
has been there a number of years. The signage is dated.
Mr. Milligan said “definitely over nineteen years.”

Mr. Duffy said he is having a problem understanding why the
zoning restriction is unreasonable for a property that has been
in existence for a large number of years at a very busy
intersection.



ZONING BOARD OF ADJUSTMENT PUBLIC HEARING & MEETING

August 26, 2003
Page 22

Mr. Floyd asked if the primary concern lies with the sguare
footage alone.

Mr. Duffy said that Mr. Floyd’s testimony has indicated that it
is not informational or directional. This is advertiging and
that’s what Nashua 1is trying to de-minimize considering the

circumstances and the area.

Mr. Floyd said it can be used for that. That is why he pointed
out its flexibility. It is more than the product message that
can be put on the sign. He said he can work to try to adjust the
overall square footage if that is a concermn.

Mr. Milligan asked if this is the best that CVS can do.

Mr. Floyd said he can take it back to CVS to voice the Board’'s
strong opinions and move on it. He asked how that would work.

Mr. Milligan said he can continue with what he has presented to
the Becard and the Board can take each part ¢f the variance and
vote on it. If it is no, than CVS can request that it be reheard
based on new information or other criteria that Mr. Falk could
explain to the applicant. There is a thirty-day appeal period.
If a rehearing is granted, then the applicant can come back. If
it isn’'t granted it can be brought tc the State Superior Court.
He said if he would like to talk about lesser-sized signs tonight
he would be able to do that. What they are requesting is huge
and it 1is taking advantage of the generosity of the Board to
allow members of the community to identify their business. By
the pictureg presented it looks like over half of the front
facade of the building will be signage.

Mr. Floyd said this is the package that CVS feels is the best
package for this site.

Mr. Duffy asked Mr. Floyd if he is willing to allow the Board to
review the proposal with a possible reduction on what has been

presented tonight.
Mr. Floyd said once he takes this back te CVS and relates the

Board’s concerns.

Mr. Duffy asked if Mr. Floyd is OK with working with a lesser
proposal than has been proposed on the application.

No resgponse could be heard, but apparently Mr. Floyd nodded his
head.
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Mr. Duffy said there is a “food shop” sign and a “one-hour photo”
sign. Usually these kind of informational signgs are advertising.
He said to him a one-hour photo is always in a CVS. He asked
what the “food shop” 1is. He asked if this was unique or

different.

Mr. Floyd said it’'sg pretty much explanatory. It is convenience
items such as milk and bread - not a full grocery store.

Mr. Coffey asked for clarification on the East Hollis Street gide
elevation. He asked if this is the fourth wall sign.

Mr. Floyd said on the Main Street facade there are four signs.
They say “food shop”, “one-hour photo”, the 24-hour sign, and the
one that states CVS pharmacy. There is one sign on the East
Hollis Street side.

Mr. Jenking asked Mr. Floyd if he had a laycut of the old signs.

Mr. Floyd said he did not. He sgaild it’s so old that he didn't
have anything in his files and CVS couldn’t supply him with
anything.

Mr. Falk said there are three signs facing Main Street - the
“food shop”, “one hour photo”, & “CVS - 24 hours.” The fourth
sign is the one facing East Hollis Street.

Mr. Milligan asked how many were allowed on each frontage.

Mr. Falk said cne for each frontage.

There was discusgion about the number of gigns which are allowed
and the size with Mr. Milligan stating that they are allowed 100
sqguare feet and they are requesting 246 sgquare feet.

Mr. Coffey said there is a list which shows the total sgquare
footage and he believes it is 348 square feet, which includes the

ground signs.

Mr. Floyd said he believes the ordinance states they may have a
wall sign at a maximum of 100 square feet per frontage, if there
is more than 100 sgquare feet on the right-of-way for cornexr
properties. He said they have one sign of 100 square feet and
another of 65 1/2 square feet for the frontage facing East Hollis
Street. On the Main Street frontage there are three gigns that
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total 246 square feet.

Mr. Milligan said they are permitted to have a 10’ high street
sign and they are asking for 15°.

Mr. Duffy asked if the proposed pylon sign would be in the same
place.

Mr. Floyd said it is.
SPEAKING IN FAVOR

No One.

SPEAKING IN OPPOSITION

No One.

Mr. Milligan said he doesn’t believe this gite needs any more
signage that what it has.

Mr. Jenkins said he didn’t see any hardship. He s=aid the
business has obviously proven that it can function in this
location. It is very successful. He gaid he is definitely

voting against the message center on the corner of Main Street.

Mr. Milligan said by right they can have a message center that
can only display time and temperature. They are requesting the
ability to display other messages and to have three lines.

Mr. Coffey said everyone knows the CVS store is here and he
doesn’'t see what the additional signage is for. He still didn’t
understand the hardship.

Digcussion ensued.

MOTION by Mr. Milligan to deny the six variance requests for
signage for Ballinger Properties, LLC, 242 Main Street. He said
there is no hardship.

SECONDED by Mr. Coffey.

MOTION CARRIED

9. Vickerry Realty Co. Trust (Owner) 14 Gusabel Avenue
(Former site of c¢inema at Nashua Mall) (Sheet E Lots 2184
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To Whom It May Concern:

We are writing as the duly authorized agents of Ballinger Properties, L.L.C. and BT
Realty Limited Partnership, the co-owners of 242 Main Street, identified as Tax Map 31, Lot2,
Nashua, New Hampshire, We authorize CVS Pharmacy, and/or its agents, including, but not
limited to, TMC New England, LLC and Hinckley, Allen & Snyder, to execute, submit and
prosecute applications and any applicable materials to the City of Nashua land use boards on our
behalf, for the purpose of obtaining municipal permits and approvals for the development it has

proposed.
Ballinger Properties, L. L C

iy

By: //”
Sl /"" #A e, T (print name)
ﬂ?ﬂ/bﬁ’ﬁm (title)
Duly authorized
. . - 5
BT Realty Limited Partnership ;5 -"3;3&/ Froppss ;44;/ e
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By: % : cet

DA urL A . TH pigge freprint namel
L7 58 et (litle)
Duly authorized
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To Whom It May Concern:

1 am writing as the duly authorized agent of Towers Motor Parts Corporation of Nashua,
the owner of 5 East Hollis Street, identified as Tax Map 31, Lot 6, Nashua, New Hampshire. I
authorize CVS Pharmacy, and/ot its agents, including, but not limited to, TMC New England,
LLC and Hinckley, Allen & Snyder, to execute, submit and prosecule applications and any
applicable materials to the City of Nashua land use boards on my behalf, for the purpose of

obtaining municipal permits and appiovals {ur i dovelopment it has proposed.

Towers Motor Parts Corporation of Nashua

By: /j%hér 2’ ‘ég;.('/

MAkp F [ E (print name)
f KE s end {title)
Duly authorized

A5273174T

To0 R
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Kathy Vitale
Mariellen Mackay

Paul Martin, Barlo Signs, Hudson, NH. Mr. Martin =said that a
variance was approved in the past for the existing wall sign, it
was 7'-6" x 6’ wide. He said that the hospital has changed
their logo, and the new sign will be 7/-6” x 7/-6”. He said the
reason why they’re asking for the extra square foctage is to
cover up the mounting of the existing sign, the building is
fairly new, and instead of seeing patch marks on the wall, the
new sign could cover the whole area with the slightly larger

sign.

SPEAKING IN FAVOR:

No one.

SPEAKING IN OPPOSITION OR WITH QUESTIONS OR CONCERNS:

No one,

MOTION by Ms. Vitale to approve the variance application as
advertised on behalf of the owner. Mg. Vitale said that the
variance 1s needed to enable the applicant’s propesed use of the
property, given the special conditions of the property and the
benefit sought by the applicant cannot be achieved by some other
method reasonably feasible for the applicant to pursue, other
than an area variance. She said it is a benefit to put the new
sign up without doing patch work, and the additional square

footage is minor.

Ms. Vitale said that it’s within the spirit and intent of the
ordinance, it is not contrary to the property values, it is not
contrary to the public interest, and substantial justice is
served.

SECONDED by Mr. Currier.
MOTION CARRIED UNANIMOUSLY 5-0.

5. Ballinger Properties, LLC & BT Realty Limited Partnership,
Joanne Charron and Towers Motor Parts Corporation of Nashua
(Owners) 242 Main Street, 1 & 5 East Hollis Street (Sheet 31
Lots 1, 2 & 6) requesting a determination whether a material
change of circumstances affecting the merits of the
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application has occurred, or that the application is for a
use that materially differs in nature and degree from the
variances denied by the ZBA on 8-26-03; and, if so,
requesting the following variances: 1) to allow an
electronic changing message center sign on a portion of a
new ground sign, 2) to exceed maximum ground sign height, 10
feet allowed, 24 feet proposed, 3) to exceed maximum ground
sign area, 50 sqg.ft allowed, 88 sq.ft proposed, 4) to exceed
maximum wall sign area, 100 sg.ft allowed, 112 sq.ft
proposed, 5) to allow an additional wall sign on the
building, two permitted, an additional wall sign proposed
for eastern fagade for a total of three wall signs, and 6)
to exceed maximum wall sign area, a total of 200 sg.ft
allowed, 285 sq.ft proposed for all three wall signs. D-1/MU
Zone, Ward 4.

Voting on this case:

Gerry Reppuccil
Jack Currier
J.P. Boucher
Kathy Vitale
Mariellen Mackay

Mr. Reppucci said that there was an application before the Board
in 2003 that was denied for signage at this property. He said
that the Planning Department has determined that the applicant
must prove that there is a substantial change in the application
before the Board proceeds. He said that the court case was the
Fisher v. Dover case.

Attorney John Sokul, Hinckley Allen & Snyder, P.A. Concord, NH.
Atty. Sokul stated that the sign company representative hoped to
be here this evening, but had another hearing in another town,
and will not be able to attend. He said he’d like to request a
continuance until next January. He said he could wait until
then to discuss everything, or can go over just the legal issue
this evening.

Mr. Reppucci said that the Fisher v. Dover issue ig relevant.
He said he had no problem with just going over the legal matterég
and table the rest of the case until January.

Mr. Currier agreed, and believed that the Board can just go over
the Fisher v. Dover tonight.
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Ms. Vitale agreed that they can do the legal matter tonight.

Mr. Reppucci said that the Board is fine with Atty. Scokul just
going over the Fisher v. Dover matter tonight.

Atty. Sokul submitted a letter to the Board relative to the
Fisher v. Dover issue. He said that a variance was denied for
this site in 2003 for both wall signs and a ground sign. He
said that there are some similarities, Dbut also many
differences. He said that there is alsoc NH Supreme Court law
that says that a change in the law governing variances in
between the original application and the new application can
constitute a change in circumstances. He said that the variance
standard has evolved since the 2003 decision. He said that in
2003 the Simplex Technologies was in effect, and in 2004 that
standard was modified by the Boccia decision that created
different standards for area and use variances, which was
subsequently repudiated by the New Hampshire legislature in
2009, which came up with a S5-pronged standard, which is similar
to the Simplex, and there has also been some New Hampshire case
law that deal with sign variances that is relevant, He said
that the change in law alone is sufficient.

Atty. Sokul said that it’s alsc a completely different site, two
additional properties have been added to the site, the former
Charron Medical Supply, and the Asian Restaurant. He said that
the building location is also different, the sign locations are
all different, and the ground sign location is 180 feet further

to the south.

Mr. Reppucci said that his impression on the property is that
there are changes, enough to justify hearing the application
again.

Ms. Vitale agreed, she said that with the addition of the other
two properties, the change of the location of the building, the
whole configuration, it’s a substantial change.

Mr. Currier asked if the two old buildings were the same ones in
2003,

Mr. Sokul said yes, and the buildings on those properties have
been demolished.

Mr. Currier asked what the old square footage was, versus the
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proposed square footage of the new building.

Atty. Scokul said that the existing building is about 9,600 or so
square feet, and the new building is proposed for 13,000 square
feet and change. He said it’ll be a bigger building.

Mr. Currier asked what the square footage was for the two
buildings that were demolished, and if they were equivalent.

Atty. Sokul said that his understanding is that the total
proposed signage that we are asking for would be less than the
existing CVS site and the two buildings that were added, so
there is less signage overall,.

Mr. Currier said that in the end, the square footage of the new
structure will be about the same as the existing ones. He said
that also, the proposed signage is equivalent, or less, than the
three buildings that were there.

Atty. Sokul said that what he’s been told is that the signage
that will exist on the new CVS property, assuming the variances
will be granted, will be less than the existing CVS and the
signage on the two other buildings.

Mr. Currier asked that whether to support a Fisher v. Dover
decision, if it’s important to consider not only the particular
property, but alsc of the neighboring properties as well, and
what’s happening in the area.

Atty. Sokul said that the purpose of the Fisher v. Dover ruling
was to prevent Zoning Boards from having to consider repetitive
applications, and a change in the neighborhood can qualify as a
change in circumstances that would take it out of the Fisher v.
Dover holding. He esaid that there has been a change in
circumstances here, but it decesn’t necessarily relate to the
surrounding neighborhood per se.

Atty. Sokul said that another major change is that there will be
direct access to the gite from Medical Drive to the rear, and
parking will all be to the rear.

Mr. Currier said he believes that overall, there is a material
change in the site.

Mr. Reppucci said that if the Board votes on the legal issue,
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there would be a 30-day window on that decision, which will
probably be beyond our next meeting date, which is January 12°
2016. He asked what would happen if someone appeals a decision
should the Board supports a Fisher v. Dover determination within

the next 30 days.

Mr. Currier said it would, if a request came to the Board about
a4 rehearing within the 30 days, a valid request, the Board would
have to act upon it within 30 days.

Mr. Reppucci said that the request would have to come in within
the next 30 days, not necessarily our action on it. He gaid if
someone does submit for a rehearing on the Fisher v. Dover
decision, we’ll consider it if it comes in.

Mr. Faik said it’s certainly proper for the Board to consider
just the Fisher v. Dover case, and if they want to table the
dimensional variances until the first meeting in January, that’s

fine.

MOTION by Mr. Reppucci to re-open the Public Hearing to allow
Atty. Sokul to speak

SECONDED by Mrs. MacKay.
MOTION CARRIED UNANIMOUSLY 5-0

Atty. Sokul said if we had the entire meeting tonight, the
Board, at the beginning of the meeting, would have made a
determination on the Fisher v. Dover piece, and assuming that
determination came out positively, we would have continued on to
the balance of the variances. He said he’d prefer that the
Board make their determination, and continue the public hearing
until January 12", and not have it be a final decision by the

Board.

Mr. Reppucci said it could cause the Board other problems,
procedurally, we may not have the same Board the next time,
then, we’d have to go over this. He said that he believes that
we'd be better off making a decision on this tonight, and the
30-day clock would start ticking on that piece.

Atty. Sokul said he’d leave it to the Board’s good judgment.

Mr. Falk said he wanted to make sure that Atty. Sokul is good
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with the first meeting date in January, which is January 12,
2016,
Atty. Sokul said that they’d like to go as soon as possible.

Mr. Falk said it would be tabled to a date certain of January
12, 2016, the first meeting in January.

Mr. Currier asked if the Board can get a full-sized plan, the
one that is submitted is somewhat small to read.

Mr. Falk said if we can get them by year-end, he’d make sure
that the Board gets them, seven copies would be good.

MOTION by Mr. Reppucci that this Board finds that there are some
substantial differences in this application, and the application
ig fit to be heard by the Board.

SECONDED by Mrs. MacKay.

MOTION CARRIED UNANIMOUSLY 5-0.

Mr. Currier said that he believes that the neighborhood hasn’t
really had any substantial changes, but there is a substantial
change on this property. He said they're not taking a bite from

the same apple here, the application is very different.

Mr. Boucher agreed. He said he believes that there is a
material change in the law.

MOTION by Mr. Reppucci to table the dimensional variances for
signage to the January 12, 2016 meeting.

SECONDED by Mrs. MacKay.
MOTION CARRIED UNANIMOUSLY 5-0.
MISCELLANEQUS:

REHEARING REQUESTS:

None.

REGIONAL IMPACT:
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